SUNUS

Nisan-Ekim 2016 donemi, anayasal agcidan nasil degerlendirilebi-
lir? 15 Temmuz 2016 darbe girisimi, bu soruyu biraz genisletme geregi-
ni beraberinde getirdi. SOyle ki; basarisiz darbe girisimi sonrasi mevzuat
ve uygulama, dogrudan Anayasa hukukuna iliskin konular1 etkiledigin-
den, Dergi’nin icerigi de buna gore olustu; haliyle bir kayma oldu ve
OHAL ile ilgili makale, tahlil ve kararlar 6ne ¢ikti. Dergi, gecikmeli
olarak da olsa basima girecegi sirada Anayasa degisikligi, bir anda Tiir-
kiye’nin glindemine oturtuldu.

Demokrasi-darbe olaganiistii hal (OHAL)-Anayasa zincirinde iki
biiyiik kisir dongii veya celiski var. Soyle ki; darbe, demokrasiye yaban-
c1 bir kavram; darbe ile demokrasi bagdasmaz. Bu nedenle, darbe girisi-
minin bastirilmas1 ve sivil siyasetin zaferi, iilkemiz ve toplumumuz i¢in
bir kazang¢. Darbe girisiminin neden oldugu tahribatin ortadan kaldiril-
masina yonelik olarak olaganiistii hal yonetimi de anayasal bir rejim.

OHAL-Anayasa iligkisinde asil sorun, olaganiistii hale iliskin dii-
zenleme ve uygulamalarin, Anayasa’ya ve Tiirkiye’nin uluslararasi yii-
kiimliiliiklerine uygun olmasi geregine iligkindir. Bu konu {iizerinde yo-
gun bir tartisma devam ediyor iken, boyle bir ortamda radikal bir Anaya-
sa degisikliginin giindeme getirilmis olmasi, ikinci Onemli sorundur.
Ustelik, baskanlik rejimi adina (bir tatil giinii-10 Aralik cumartesi- ve
tarihsiz bir yazi ile) TBMM Baskanligina sunulan teklif, parlamenter
rejimi kaldirmay1 hedeflemekle birlikte, yerine getirilmek istenen hiikii-
met sisteminin ¢ogulcu siyasal rejimler icinde yer alip almadigi hayli
kuskuludur. Bu cercevede, icerik ile birlikte usul sorunu da ciddi bir
bicimde tartisilmalidir; ne var ki, ortam ve kosullarin bir Anayasa degi-
sikligine, tistelik 140 yillik bir deneyim ve birikime dayanan parlamenter
rejimi kaldirmay1 hedefleyen bir Anayasa degisikligine elverisli olup
olmadigi sorunu 6ne ¢ikmis bulunuyor. Oyle ki, olaganiistii ortam ve
kosullar, usul sorununu ikinci plana gecirmis bulunuyor. Bu da, “anaya-
sal kamuoyu” kavramini kullanmamizi gerekli kilmaktadir.

I. 15 TEMMUZ DARBE GiRiSiMi: DUN/BUGUN VE YA-
RIN ACISINDAN

Demokratik bir devlette; yonetim, mesru yoldan elde edilir (se-
cim), kullanim1 mesruluk 6lciitiine gore olur (anayasaya saygi) ve mesru
yoldan devredilir (se¢im).Bu siire¢, anayasal diizen tarafindan belirlen-
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mis olup; anayasal diizenin isleyisi ve devamlilig1 ¢er¢evesinde saglanir.
Anayasa dis1 ve anayasal diizeni ortadan kaldirmaya yonelik miidahale,
eski deyisle, “anayasay1 tebdil, tagyir ve ilga sucu”nu olusturur. Iste, 15
Temmuz 2016 gecesi Tiirkiye’de yasanan, anayasal diizeni silah yoluyla
ortadan kaldirmaya yoOnelik bir girisim olup, bu sugu-n cezas1 TCK’da
ongoriilmiis bulunuyor. Bu nedenle, 15 Temmuzdan bu yana one ¢ikan
ilk sorun su: darbe girisimcilerini (suglulari) cezalandirmak. Devlet, yii-
riitme, yargl ve yasama organlariyla bunun icin seferber olmus bulunu-
yor. Bu siire¢ devam ediyor. Sonra, darbe nedenleri iizerinde tartisiliyor.
Bu da, gecmise bakmay1 gerekli kiliyor. Nihayet, Tiirkiye’nin bir kez
daha darbe ortamina stiriiklenmemesi i¢in alinmasi gereken onlemler ise,
gelecege doniik bir konudur. Bunlara, sirasiyla anayasal acidan kisaca
bakalim:

1. Darbe girisimi oncesi

15 Temmuz darbe girisimi faili, resmen ilan edildigi iizere FETO
teror orgiitli (PDY= paralel devlet yapis1). Bu orgiit, devletin varlik ne-
denini olusturan organlar biitiiniine yayilan bir dinsel cemaat temelinde
ortaya ¢ikti: milli savunma, yargi, kolluk giicleri ve egitim, bunlarin ba-
sinda gelmektedir.

Konuya iki agidan dikkat cekilebilir: Anayasa ve demokrasi.

Burada, anayasa sorunu ne? Acaba adi gecen cemaat Orgiitlenme-
sinin nedeni, 1982 Anayasas1 mi1, yoksa 1982 Anayasasina saygi duyul-
mamast mi?

Anayasa’nin konuyla ilgili dogrudan diizenlemesi, md.24 (“din ve
vicdan hiirriyeti”) ise, dolayl diizenlemesi de, madde 70’tir.

- Dinsel ibadet ve ayinler: “14 iincii maddeye aykir1 olmamak sar-
tiyla ibadet, dini ayin ve torenler serbesttir.” (md.24/2). Dinsel cemaat-
ler, bu hiikiim ¢ercevesinde etkinliklerde bulundugundan, faaliyet sinir-
lar1, basta Anayasa gelmek ilizere mevzuat tarafindan ¢izilmis bulunuyor.

-Dini siyasete alet etme yasagi: “Kimse, Devletin sosyal, ekono-
mik, siyasal veya hukuki diizenini kismen de olsa, din kurallarina da-
yandirma veya siyasi veya kisisel ¢ikar yahut niifuz saglama amaciyla
her ne suretle olursa olsun, dini veya din duygularin1 yahut dince kutsal
sayilan seyleri istismar edemez ve kotiliye kullanamaz.”(md.24/son).

-Kamu hizmetine alinmada, “gorevin gerektirdigi niteliklerden
baska hic¢bir ayirim gozetilemez” (md.70). Darbe girisimi oncesi doneme
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dair su sorgulama 6ne ¢ikmakta: deginilen anayasal hiikiimlere ne dl¢iide
saygl gosterildi? Eger bunlara uyulmus olsaydi, bir dinsel cemaat, dnce
secim yoluyla belirlenen bir siyasal parti ile birlikte yonetim olanagina
sahip olup, daha sonra onu iktidardan uzaklagtirmak i¢in silahli orgiit-
lenme giiciine erisebilir miydi?

Ya demokrasi sorunu? Cogunluk¢u anlayis ve tek parti yonetimi
fetisizmi, AK Parti hiikiimetleri donemine damgasini vurdu. Bu anlayi-
sin seceneksiz oldugu yolunda siirekli bir algi operasyonu yapildigi hal-
de, 7 Haziran 2015 yasama secimleri, Tiirkiye’yi bir koalisyon hiikiimeti
gercekligi ile karsi karsiya getirdi. Buna karsin, CB girisiminde yiirtitii-
len ve anayasallig1 hayli tartigmali olan siyasal operasyon, 5 ay i¢inde
secim sonuglarini degistirmeye yetti. 1 Kasim secimleri, tek parti cogun-
lugunu yeniden saglamis olsa da, Tiirkiye siirekli kriz donemine girdi. 15
Temmuz gecesi darbe girisimi, aslinda birbirini izleyen siyasal krizler
ortaminda yapildi. Su sorulabilir: Eger 7 Haziran 2015 secimleri sonra-
sinda bir koalisyon hiikiimeti kurulabilmis olsaydi, 15 Temmuz 2016’da
darbe olur muydu?

2. OHAL ve OHAL KHK uygulamalari

Anayasal agidan; olaganiistii hal (md.120), darbe tesebbiisii ile bo-
zulan kamu diizeninin hizli bir bicimde onarim amaciyla, bir yandan hak
ve Ozgiirliiklerin olagan rejime gore daha ¢ok siirlandirilmasi, 6te yan-
dan yoneticilerin yetkilerinin yine olagan anayasal diizene gore daha ¢ok
arttirtlmast sonucunu dogurmakla, ozgiirliikk-otorite dengesini otorite
lehine bozmaktadir. Ne var ki, gecici ve yargisal denetime agik olma
ozelligiyle bir hukuk rejimidir. Bu siirecte kullanilan Olaganiistii Hal
Kanun Hiikmiinde Kararnameleri (OHAL KHK) yolu da, yiiriitme orga-
nin1 yasama organina gore one ¢ikaran bir anayasal diizenlemedir. Boyle
olmakla birlikte, bu da bir anayasal secenek olup, keyfi degildir. Hak ve
Ozgiirliikler rejiminde sapma yapan Anayasa madde 15, bunun sinirlarim
ortaya koymaktadir. Buna gore, alinan onlemler, durumun gerektirdigi
Olcliyii agsmamali ve uluslararasi yiikiimliiliiklere aykiri olmamalidir.
Hatta, aym1 maddenin 2. Fikrasi, mutlak giivenceleri de 6ngdrmiistiir: “
Kisinin yasama hakkina, maddi ve manevi varliginin biitiinliigiine doku-
nulamaz; kimse din, vicdan, diisiince ve kanaatlerini aciklamaya zorla-
namaz ve bunlardan dolayt suclanamaz; suc¢ ve cezalar ge¢cmise yiiriitii-
lemez; suclulugu mahkeme karart ile saptamincaya kadar kimse suclu
sayillamaz”.
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Bu nedenle, Anayasa’ya saygi cercevesinde yiiriirlii§e konulan
OHAL KHK’leri, bu giivenceleri ihlal edici diizenlemeler yapamaz. Ne
var ki, OHAL KHK’ler, bu ¢ercevenin ve OHAL ilanim1 gerektiren ve
madde 120’de belirtilen amaci asan ve tamamen konu dis1, ol¢iisiiz ve
kalic1 diizenlemeler yapmakla, Anayasal giivenceler ile IHAS hiikiimle-
rini ve Tirkiye’nin uluslararas1 yiikiimliiliiklerini ihlal etmeye devam
etmektedir.

3. Gelecek icin

Bundan boyle, anayasal diizenin devamliligini saglamak i¢in ne
yapilmali? Kuskusuz, ilk sart, Anayasa’ya saygi; yani, Devlet yonetimi-
nin anayasal diizene bagllikla saglanmasidir. ikincisi, hukuk ve siyaset
iligkisinin yerli yerine oturtulmasi olup, “siyaset, hukukun iistiindedir”
bicimindeki yanlis ve tehlikeli goriisiin terk edilmesidir. Uciinciisii ise,
anayasa ile ilahi kitaplarin birbirine karistirrlmamasidir. Nihayet, hukuk
devleti ve sosyal devlet gereklerini yerine getirmek. Bunlara kisaca de-
ginmekle yetinecegiz:

-Anayasa’nin ustiinliigii ve baglayiciligi: md.11’in muhatabi, Once-
likle yasama, yliriitme ve yargi organlaridir.

-Hukuk ve siyaset iliskisi: hukuku demokratik siireclere uymak
kaydiyla siyasal aktorler iiretir; ama hukuka Oncelikle uymasi gereken-
ler, yine kendileridir.

-Anayasa ve ilahi kitaplar: Anayasa ve ilahi kitaplar, dogalar1 ge-
regi birbirinden farklidir. Diinyevi metin olarak anayasa, “mutlak haki-
kat” inancina dayanan din kitaplariin da giivencesidir; buna karsilik,
her ilahi kitap, kendi mutlak hakikatin1 kabul ettirme misyonunu berabe-
rinde getirir.

-“Sosyal hukuk devleti”: Daha genel olarak, Anayasa madde 2’de
ifadesini bulan, “insan haklarina saygili, demokratik ve laik, sosyal hu-
kuk devleti” gereklerini yerine getirmek, devlet disinda ve/ya i¢inde “pa-
ralel yapilar”’in olugsmasin1 6nlemenin en etkili yoludur. Bunlar yapila-
bildigi olciide, anayasal diizenin devamlilig1 saglanir ve 15 Temmuz
gecesi yasamimi yitirenlere, Tirkiye’'nin demokratiklesme siirecinde
onurlu yerleri teslim edilmis olur.

I1. ANAYASA DEGISIKLiGI TEKLIiFi

CB Sayin Erdogan ve AK Parti ¢evreleri tarafindan uzun zamandir
dillendirilen baskanlik rejimi i¢in Anayasa degisikligi, 15 Temmuz dar-
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be girisimi sonrasi giindemden diismiis goriiniiyordu. Soyle ki; bir yan-
dan, TBMM’nin bombalanmis olmasi, parlamentonun itibari1 yoniinde
ortak irade tezahiiriinii beraberinde getirdi. Bu, milli irade ekseninde
“Yenikapt Ruhu” seklinde de ifade edildi. U¢ parti (AK Parti-CHP ve
MHP) temsilcilerinin yiiriittiigli “mini anayasa degisikligi” calismasi da,
demokratik uzlasma iradesini hukuka yansitma ¢abasi olarak goriilebilir.
Ne var ki, MHP Genel Baskan1 Devlet Bahgeli’nin “fiili durum ile Ana-
yasa arasindaki ayrisma giderilmelidir” seklindeki ¢ikisi (Ekim 2016),
Tiirkiye’nin giindemini bir anda degistirdi ve AKP-MHP arasinda ana-
yasa goriismeleri basladi.

10 Aralik 2016 giinti TBMM Baskanligina iletilen Anayasa Tekli-
fi, her iki partiden birer avukat milletvekilinin katilimiyla kamuoyuna
kapal1 bir calisma ile yazilan metin. Boylece, 10 Aralik’tan itibaren
Anayasa degisikligi siireci resmen baslamis oldu. Eger TBMM oylama-
sinda en az 330 kabul oyu alirsa teklif, halkoyuna sunulacak. Anayasa
degisikligi teklifi, iki diizlemde ele alinabilir: icerik olarak ve, ortam ve
kosullar bakimindan.

-Icerik olarak; 21 maddeden olusan ve Anayasa’nin 65 maddesini
degistiren Teklif metni, Hiikiimeti lagvederek, yiiriitme yetkisi biitlintinii
CB sahsinda yogunlastirmayr amaclhiyor. Bu cercevede, yasama ve yargi
erklerini, dogrudan ve dolayli bir bicimde CB’ye bagimli ve/ya giidiimlii
hale getirecek diizenlemeler ongoriiyor. Kisaca, Teklif metni, parlamen-
ter rejimi kaldiriyor; ama yerine baskanlik rejimini ongdrmiiyor. Daha
dogrusu, Teklif biitiinii incelendigi zaman, adina ister Hiikiimet sistemi
ister siyasal rejim densin; bunu, siyasal acidan demokrasi veya hukuki
acidan hukuk devleti olarak niteleme zorlugu acik. Ciinkii, demokrasi,
cogulcu siyasal rejimlerin prototipi oldugundan, degisiklik girisiminin
yansittigi anayasal kurgu, bunun disinda yer aliyor. Hukuk devleti aci-
sindan sorunlu; zira, erkler ayriliginin saglanmadigi anayasal diizenin
hukuk devleti olarak adlandirilmas1 miimkiin degildir.

- Usul agisindan; 1982 Anayasasini degistirme veya yenileme ca-
lismalarinda, uzlagsmaci ve catismaci yaklasim seklinde ayrisma ve tar-
tismalara tanik olundu. Ne var ki, 15 Temmuz sonrasi OHAL yOnetimi
altinda giindeme getirilen Anayasa degisikligi, yontem tartigmasini geri-
de birakti. Yontem yerine ortam ve zamanlama tartisilmaya baslandi:
olaganiistii ortam ve kosullarda anayasa degisikligi yapilabilir mi?

Anayasa degisikligi, serbest tartisma ortaminmi gerekli kilar. Ne var
ki, 0zellikle Gezi olaylarindan sonra, kamu makamlarinin muhalif ¢evre-
lere yonelik baskici politikasi, 15 Temmuz darbe girisiminden sonraki
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donemde yogunlasti ve yayginlasti. Medya, cok biiyiik 6lciide Hiikiimet
politikalarina giidiimlii hale getirildi. Medyaya esit giris hakki kavramini
kullanmak bile anlamsizlasti. Toplu 6zgiirliikler alani ileri derecede da-
raltildi. Bu ortamda, anayasal bilgilenme hakki, yerini ¢ok katmanl ana-
yasal bilgi kirliligine birakti: yiiriirliikkteki anayasal kazanimlar iizerine
yanlis bilgiler; anayasa degisikligi siireci lizerine dezenformasyon ve
demokratik olmayan anayasal hedef, “anayasal kamuoyu”’nun olusumu-
nu engellemektedir. Bu nedenle, Basbakan’in OHAL’de referandum
yapilmayacak bicimindeki agiklamasi, 6nemli ama eksiktir; ¢iinkii, hal-
koylamasi bir sonuctur. Anayasa degisikligi, asamali bir¢cok siirecten
gecmekte oldugundan, OHAL, Anayasa degisikligine giden biitiin siirec-
ler1 etkilemektedir; bu nedenle, 6nce OHAL kaldirilmal1 ve sonra Ana-
yasa giindeme getirilmelidir. Ustelik, yiiriirliikteki rejimi kaldirmay1
ongoren bir anayasa degisikligini boyle bir ortamda ve devlet giidiimiin-
de kotarmaya calismak, sakincalidir. Kald: ki, su anda Tiirkiye’nin acil
bir anayasa sorunu bulunmamaktadir. Bununla birlikte, yaratilan “anaya-
sal kriz” veya “anayasasizlastirma siireci”’, daha gercekci bir nitelemedir.

II1. BU SAYIDAKI YENILIKLER

Bu sayida, ortam ve kosullar geregi, OHAL’e iliskin yazilar ve
tahliller ile Insan Haklar1 Avrupa Mahkemesi'nin konu hakkindaki ilk
kararlarinin cgevirileri (Anayasa Mahkemesi’ne sorumlulugunu hatirlatan
Mercan/Tiirkiye ve Zihni/Tiirkiye kararlarinin ¢evirileri) agirlikli olarak
yer aldi. Bu konuda baslica temennimiz, OHAL e bir an dnce son verile-
rek Tiirkiye’nin olagan anayasal yonetime kavusmasidir.

Bu sayida baglica yenilik, Nisan 2016-Ekim 2016 arasindaki alti
aylik donemde verilen Anayasa Mahkemesi kararlar1 biitiiniiniin, Insan
Haklar1 Avrupa Mahkemesi'nin Tiirkiye hakkinda vermis oldugu karar-
lar biitiiniinlin 6zetlerine yer verilmis olmasidir. Karar 6zetlerini bir tiir
imece usulii ile yapan gen¢ meslektaglarimiza emekleri i¢in yazi kurulu
adina tesekkiir etmek isterim. Bundan boyle, ayn1 yontem izlenerek,
Anayasa Mahkemesi kararlar1 ve IHAM kararlar1 iizerine giincel bilginin
ilgililere ulasmasim saglamak, Anayasa Hukuku Dergisi’'nin okuyucula-
rina karst 6nemli bir sorumlulugu olacaktir.

Iyi okumalar.
I. Kaboglu
11 Aralik 2016



FOREWORD

How can we assess the period from April — October 2016 in rela-
tion to the constitution? The coup attempt on 15 July 2016 led to the
need to broaden the scope of this question As the legislation and practic-
es following the unsuccessful coup attempt had an impact on issues con-
cerning constitutional law, the contents of the Journal were drafted ac-
cordingly; consequently there was a natural shift in contents and it fo-
cuses on articles, analysis and judgments about the state of emergency.
Then, just when the Journal was to be published, the constitutional
amendment was suddenly brought onto the agenda of Turkey.

There are two major vicious circles or contradictions in the democ-
racy — coup _state of emergency — constitution chain. ‘Coup’ is a con-
cept that is extraneous to democracy; it is not compatible with democra-
cy. Therefore, suppression of the coup attempt and the victory of civil
politics is a benefit for our country and society. State of emergency gov-
ernment is also a constitutional regime to remedy the destruction arising
from the coup attempt.

The main problem in the relationship between the state of emer-
gency and the constitution is related to the fact that regulations and prac-
tices concerning state of emergency should be in compliance with the
Constitution and international obligations of Turkey. The second signifi-
cant issue is that a radical constitutional amendment has been brought to
the agenda while there are ongoing heavy discussions on the Constitu-
tion itself. Furthermore, the proposal submitted to the Speaker of the
Turkish Grand National Assembly (on an official holiday — 10 Decem-
ber, Saturday with an undated letter) on behalf of the presidency regime
aims at removing the parliamentary regime. Whether or not the govern-
ment system that is intended to replace this regime is to be a pluralist
political regime 1s questionable.

In this framework, the issue of the procedure of constitutional
chnge should be discussed seriously together with the issue of content.
However, the main question is whether or not the environment and con-
ditions are suitable for a constitutional amendment, an amendment that
further aims to remove a parliamentary regime based on an experience
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and knowledge of 140 years. In fact, the issue of procedure is considered
as a secondary problem due to the extraordinary environment and condi-
tions. This requires us to use the concept of “constitutional public opin-

: 2

0on .

I. 15 JULY COUP ATTEMPT: FROM YESTERDAY’S, TO-
DAY’S AND TOMORROW?’S PERSPECTIVE

In a democratic state, government is established by legitimate
means (election), its use is in line with the criteria of legitimacy (respect-
ing the Constitution) and it is changed by legitimate means (election).

This process is defined by the constitutional order and maintained
within the framework of the functioning and sustainability of constitu-
tional order. Interferences that are unconstitutional and aim to remove
the constitutional order - with the former wording - constitute “the of-
fence of amending, altering and annulling the constitution™.

What was experienced on the night of 15 July 2016 in Turkey was
an attempt to abolish the constitutional order with use of weapons and
the penalty for this offence is stipulated in the Turkish Criminal Code.
Therefore, the first issue since 15 July is the punishment of coup plotters
(criminals). The state has mobilized its executive, judiciary and legisla-
tive organs. This process is on-going. Then, there are discussions on the
reasons of the coup. And this requires a look at the past. Ultimately,
measures to be taken to ensure that Turkey is not dragged into a coup
atmosphere again is an issue related with future.

Now let’s take a brief look at these issues from the constitutional
perspective respectively:

1. Before the coup attempt

FETO terror organization is the perpetrator of the 15 July coup at-
tempt as officially announced (PDY = parallel state structure). This or-
ganization emerged on the basis of a religious community which spread
to all organs that constitute the raison d’étre of the state: these organs
are listed as national defence, judiciary, law enforcement forces and ed-
ucation.

The subject can be highlighted in terms of two aspects: the Consti-
tution and democracy. At this point, what is the problem in terms of the
Constitution? What is the underlying reason behind the community or-
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ganization? Is it the 1982 Constitution itself or is it the failure to respect
the 1982 Constitution? This issue is regulated directly under Article 24
(freedom of religion and conscience) and indirectly under Article 70 of
the Constitution.

- Religious worship and rites: “Acts of worship, religious rites and
ceremonies shall be conducted freely, as long as they do not violate the
provisions of Article 14.” (Article 24/2). As the religious communities
conduct activities within the framework of this provision, the limits of
activities are defined by the legislation, namely by the Constitution.

- Prohibition of abuse of religion for politics: “No one shall be al-
lowed to exploit or abuse religion or religious feelings, or things held
sacred by religion, in any manner whatsoever, for the purpose of person-
al or political interest or influence, or for even partially basing the fun-
damental, social, economic, political, and legal order of the State on reli-
gious tenets.” (Article 24/end).

- For recruitment into public service, “no criteria other than the
qualifications for the office concerned shall be taken into consideration”
(Article 70). It is important to ask the following question with regards to
the period before the coup attempt: To what extend were the constitu-
tional provisions mentioned respected? If they were respected, would a
religious community initially have the opportunity to govern together
with a political party chosen in elections and then have the power to be-
come an armed organization in order to overturn that political party from
power?

What about the issue of democracy? Pluralist understanding and
single party government fetishism made its mark on the period of AK
Party governments. Despite the continuous attempts to show that single
party government ewas the only option, Turkey had to face the reality of
a coalition government after the legislative elections on 7 June 2015.
However, the political operation conducted under the initiative of the
President and with highly questionable constitutionality was sufficient to
make a change in election results within 5 months. Although the elec-
tions of 1 November provided a single party majority again, Turkey
started to experience a period of continuous crisis. The coup attempt on
the night of 15 July was actually made in an environment of on-going
political crisis. This question can be asked: If a coalition government
could have been established after the elections on 7 June 2015, would
there have been a coup on 15 July 2016?
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2. Practices of State of Emergency and Decree Laws intro-
duced during the State of Emergency

From the constitutional perspective, state of emergency (Article
120) disturbs the balance between freedom and authority in favour of the
authority by imposing a greater restriction of rights and freedoms than
under an ordinary regime on one hand and by the increase of the authori-
ty of administrators in comparison with the ordinary constitutional order
on the other hand. the goal is to ensure rapid recovery of the public order
disturbed by the coup attempt. However, by its nature, a state of emer-
gency is a legal regime that is provisional and open to judicial review.
The institution of Decree Law introduced during the State of Emergency
is a form of constitutional regulation that focuses more on the executive
than the legislature. Nevertheless, this is a constitutional option and is
not arbitrary. Its limits are defined under Article 15 of the Constitution
which refers to derogations from the regime of rights and freedoms. Ac-
cordingly, the measures taken under decree laws should be to the extent
required by the exigencies of the situation and should not be in breach
with the international obligations. Furthermore, absolute guarantees are
stipulated in the second paragraph of this Article: “the individual’s right
to life, the integrity of his/her corporeal and spiritual existence shall be
inviolable; no one shall be compelled to reveal his/her religion, con-
science, thought or opinion, nor be accused on account of them; offences
and penalties shall not be made retroactive; nor shall anyone be held
guilty until so proven by a court ruling.”

Therefore, the decree laws of the state of emergency which have
been introduced within the framework of respecting the Constitution
cannot introduce regulations that will violate these guarantees. However,
the decree laws of the state of emergency continue to violate the Consti-
tutional guarantees, the provisions in the ECHR and international obliga-
tions of Turkey by introducing completely irrelevant, disproportionate
and permanent regulations that go beyond this framework and the pur-
pose in Article 120 which requires the declaration of state of emergency.

3. For future

As of today, what should be done to ensure the sustainability of the
constitutional order? Obviously, the first condition is to respect the Con-
stitution; in other words, to ensure government of state by means of
commitment to the constitutional order. The second condition is to en-
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sure that the relation between law and policy falls into place and the in-
correct and dangerous idea that “policy comes before law” should be
abandoned. The third condition is not to confuse the constitution with
holy scriptures. The ultimate goal is to meet the requirements of state of
law and social state. We will briefly mention them:

- Supremacy and binding nature of the Constitution: Article 11
primarily addresses legislative, executive and judicial organs.

- Relation between law and policy: Law is produced by political
actors provided that democratic processes are followed; however, they
should be the first to follow law.

- The Constitution and holy scriptures: the Constitution and holy
scriptures differ due to their nature. Constitution as a secular text is also
an assurance of religious books based on the belief of “absolute truth”;
in return, every holy scripture brings along the mission of making its
own absolute truth accepted.

- “Social state of law”: The most effective way of preventing for-
mation of “parallel structures” inside and outside the state is to fulfil the
requirements of “democratic and secular, social state of law that respects
human rights” as expressed in the Constitutional Article 2. By doing this
to the possible extend, the constitutional order will be sustained and
those who lost their lives on the night of 15 July will be granted their
honourable place in Turkey’s democratization process.

II. CONSTITUTIONAL AMENDMENT PROPOSAL

The constitutional amendment for a presidential regime, which has
been expressed by President Erdogan and AK Party circles for a long
time, seemed to be off the agenda after the 15 July coup attempt. The
bombing of the Turkish Grand National Assembly brought along a mani-
festation of common will with regards to the prestige of the parliament.
This was expressed as “Yenikapi spirit” in the axis of national will.
“Mini constitutional amendment” activity conducted by representatives
of three political parties (AK Party, CHP and MHP) can be considered
as an effort to reflect the will for democratic reconciliation in law. How-
ever, the rebuke expressed as “the divergence between the de facto situa-
tion and the Constitution should be solved” by Devlet Bahgeli, Chair of
MHP (Nationalist Movement Party) instantly changed the agenda of
Turkey and negotiations on constitution were started between the AKP
and the MHP. The Constitutional Amendment proposal submitted to the
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Speaker of the Turkish Grand National Assembly on 10 December 2016
is a text drafted privately with participation of one lawyer deputy from
each party. Thus was the constitutional amendment process officially
launched on 10 December. If the proposal is approved with a minimum
of 330 votes in the Turkish Grand National Assembly, then it will be
subject to referendum. The proposed constitutional amendment can be
considered at two levels: in terms of its contents and in terms of envi-
ronment and conditions.

- Contentwise: the text of the proposal which consists of 21 articles
and amends 65 articles of the Constitution nullifies the Government and
aims to focus the executive power completely on the President personal-
ly. Within this framework, it foresees regulations that will make the leg-
islative and judicial powers directly and indirectly dependent on and/or
directed by the President. Briefly, the text of the proposal nullifies the
parliamentary regime but does not stipulate its replacement with presi-
dency regime. In fact, when the proposal is examined as a whole, regard-
less of what it is called as a government system or a political regime, it is
obviously difficult to define it as a democracy in terms of politics or
state of law in terms of law. Because as democracy is a prototype of plu-
ralist political regimes, the constitutional fiction reflected with the
amendment attempt falls out of scope. It is problematic in terms of state
of law; yet, it is not possible to define a constitutional order as state of
law if separation of powers is not provided.

- Procedurewise: dissidence and discussions were witnessed in the
form of compromising and conflicting approach during the efforts to
amend or renew 1982 Constitution. However, the constitutional amend-
ment which was brought to the agenda under the state of emergency
government after 15 July went beyond the discussions on method. The
environment and timing were discussed instead of the method: is a con-
stitutional amendment possible in an extraordinary environment and
conditions?

Constitutional amendment requires an environment of free discus-
sion. However, the oppressive policy of public authorities against oppos-
ing circles, particularly after Gezi, has become more intensive and wide-
spread after the coup attempt on 15 July. Media has largely become
guided by the policies of government. It has even become meaningless
to use the concept of the right to have equal access to media. The field of
collective freedoms has been excessively narrowed. In this environment,
the right to have constitutional information is replaced with multi-



305

layered constitutional information pollution: incorrect information on
constitutional outcomes in force, disinformation about the constitutional
amendment process and a constitutional objective that is not democratic
prevent formation of a “constitutional public opinion”. Therefore, the
Prime Minister’s statement that no referendum will be held during the
state of emergency is an important but an incomplete statement; because
referendum is a consequence. As the constitutional amendment goes
through various progressive processes, the state of emergency influences
all process that lead to constitutional amendment; therefore the state of
emergency should be lifted first and then the Constitution should be
brought to the agenda. Moreover, attempting to achieve a constitutional
amendment that intends to nullify a regime in force is troublesome in
such an environment and under the guidance of state. Besides, Turkey
currently does not have any urgent constitutional problem. It would be
more realistic to define it as “a constitutional crisis” or “the process of
unconstitutionalization™.

III. CHANGES IN THIS ISSUE OF THE JOURNAL

This issue mainly focuses on articles and analysis on the state of
emergency as a result of the atmosphere and conditions experienced and
translations of the first judgments of the European Court of Human
Rights related to this issue (translations of Mercan/Turkey and
Zihni/Turkey judgments reminding the responsibility of Constitutional
Court). We hope that the state of emergency will be lifted as soon as
possible and Turkey will regain an ordinary constitutional government.

As a primary change, this issue includes summaries of the judg-
ments of the Constitutional Court and the European Court of Human
Rights decisions concerning Turkey from April 2016- October 2016. On
behalf of the editorial board, I would like to thank our young colleagues
for their efforts in preparing the judgment summaries collectively. From
now on, it will be one of the important responsibilities of the Constitu-
tional Law Journal for its readers to ensure access of those interested to
up to date information on the judgments of the Constitution Court and
the ECtHR.

Enjoy your reading.
I. 0. Kaboglu
11 December 2016



