SUNUS

OLAGANUSTU HALDE ANAYASA DEGISIKLIGI:
ANAYASAL DUZENIN SONU MU?

OHAL uygulamalan ve Anayasa degisikligi, Ekim 2016-Nisan 2017
donemine damgasini vuran i¢ ice siiregler oldu.

I. OHAL UYGULAMALARI

Anayasa Mahkemesi’nin OHAL KHK (kanun hiikmiinde karar-
name) iizerinde denetim yapmayi reddetmesini' izleyen hafta ve aylarda,
KHK uygulamasi, sadece Tiirkiye’nin uluslararasi yiikiimliiliiklerine
degil, Anayasa’ya da acikca aykiri bir uygulamaya doniiserek, OHAL
ilan1 ile hig ilgisi olmayan alanlara yayilmaya bagladi.

OHAL doneminde gozetilmesi gereken uluslararasi asgari stan-
dartlar oncelikle hatirlatilmali: etkililik (alinacak Onlemler), anayasallik
(anayasal diizenin isletilmesi), hukuk devleti (temel gereklerinin korun-
masi), bireysel ozgiirliik (temel haklar biitiinii) ve demokrasi (halkin
sectigi organlarla birlikte karar alma ve denetim)?.

Ne bu asgari standartlara ne de daha sinirlhi giivenceler 6ngéren
anayasal gerekliliklere uyuldu. Bu konuda, dogrudan OHAL ile ilgili
Anayasa’nin 3 maddesi, Oncelikle belirtilmeli: madde 120 (OHAL ilan
nedeni), madde 15 (Temel hak ve hiirriyetlerin kullanilmasinin durdu-
rulmasi) ve madde 121 (Olaganiistii hallerle ilgili diizenleme ve OHAL
KHK)’.

' AYM, 2 Kasim 2016. Bu konuda bkz.: AYHD-10: “Ender Tiirk, Anayasa Mahkeme-
sinin Olaganiistii Hal Kanun Hiikkmiinde Kararnameleri Hakkinda Verdigi Son Karar-
lar Uzerine Bazi Gozlemler”, ss. 551-569.

21. Kaboglu, Ozgiirliikler Hukuku 1, 7. Bas1, Imge, Ekim 2013, s. 101.

3 Bu konularda bkz.: AYHD-10: Emre Birden, “Avrupa insan Haklar1 Sozlesmesi Bag-
laminda Yiikiimliiliikklere Aykir1 Tedbirler Alabilme Yetkisinin Sinir1 Olarak Keyfilik
Yasag1”, ss. 409-471; Tolga Sirin, “1982 Anayasasina Gore Temel Hak ve Ozgiirliik-
lerin Olaganiistii Hal Rejimi: Eski Kavramlara Yeniden Bakmak™, ss. 475-521.
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Bunlara kisaca isaret edelim:

- OHAL, darbe girisimcilerine kars1 ve arkasindaki terdr Orgiitiine
kars1 etkili bir miicadele verebilmek i¢in Anayasa madde 120 c¢erceve-
sinde ilan edilmis olmakla birlikte, OHAL diizenlemeleri, neden, konu
ve amag¢ bakimindan ¢ogunlukla bu maddenin kapsam alan1 diginda.

- Hak ve ozgiirliikler bakimindan: OHAL kapsaminda alinan 6n-
lemler, madde 15°te yer alan ii¢ ana Olciite aykiridir: durumun gerektir-
digi olcii, uluslararas: hukukun gerekleri ve insan haklarinin sert ¢cekirdegi.

- OHAL KHK bakimindan: Sadece igerik degil, yetki ve usul ba-
kimindan da OHAL KHK adi altinda yapilan diizenlemeler, bir¢ok ba-
kimdan, Anayasa madde 121°e acikca aykiridir.

1) Amag ve kapsam: “Bu Kanun Hiikmiinde Kararnamenin amaci,
20/7/2016 tarihli ve 2016/9064 sayili Bakanlar Kurulu Karariyla iilke
genelinde ilan edilen olaganiistii hdl kapsaminda, darbe tesebbiisii ve
terorle miicadele cercevesinde alinmasi zaruri olan tedbirler ile bunlara
iliskin usul ve esaslari belirlemektir.”” KHK/667, madde 1’de kapsam bu
sekilde belirlendigi halde, “Olaganiistii Halin Uygulanmasina iliskin
Tedbirler” baglikli ikinci boliimii, OHAL icin Anayasa’nin ¢izdigi cer-
cevenin digina ¢ikan bir dizi 6nlem icermekte. KHK/692’ye kadar yapi-
lan diizenlemeler, OHAL ile dogrudan veya dolayl: iligkisi bulunmayan
bircok alana yayilmis olup; bu 6zelligiyle OHAL/KHK, Cumhurbaskani
ve Bakanlar Kurulu eliyle toplumsal muhalefeti tasfiye araci haline gelmistir.

2) KHK niteligine aykiri diizenleme: Adindan da anlasildig iizere
kararname, “kanun hiikmiinde”, diizenleyici ve normatif islem 6zelligiy-
le kisilik dis1 ve genel nitelik tasir. Bununla birlikte, bireysel nitelikte
idari islemler yoluyla yapilmasi gereken resmi diizenlemeler, 6zellikle
ek listeler halinde KHK yoluyla yapilmistir.

3) Islemin sahibi: KHK metni genellikle bir-iki sayfa ile sinirli tu-
tulup, buna binlerce ismin yer aldig1 yiizlerce liste eklenmistir. Metin
(normatif islem) ve ek listeler (idari islem) seklinde ortaya cikan bicim
kaymasi ile Bakanlar Kurulu toplanti tarihi ve KHK tarihine iliskin za-
man kaymasi arasinda paralellik kurulabilir. Liste ekleme, KHK niteligi
ile bagdagmadig1 gibi, KHK konusunda tek yetkili organ olan Bakanlar
Kurulu toplant1 tarihi ile KHK Resmi Gazete tarihi farklilasmasi da
Anayasa’ya aykiridir. Bu farklilagsma, ekli listelerin Bakanlar Kurulunca
hazirlanmadig1 anlamina gelmekte; bu da basta Basbakan olmak iizere,
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Bakanlar Kurulu iiyelerinin zaman zaman yaptiklar1 agiklamalar ile teyit
edilmis bulunmaktadir®.

4) KHK Tammlari: “Milli giivenlige tehdit olusturdugu tespit edi-
len Fethullahg¢i teror orgiitiine (FETO/PDY) aidiyeti...” seklindeki tanim
(KHK/669), sonraki KHK lerde, “Teror orgiitlerine veya Milli Giivenlik
Kurulunca Devletin milli giivenligine kars: faaliyette bulunduguna karar
verilen yapt,” seklindeki tanima (KHK/686) doniistiiriilmiistiir. Bu ta-
nim, anayasal dayanaktan yoksundur; ¢iinkii Milli Giivenlik Kurulu,
karar degil, tavsiye merciidir. Tavsiye, Bakanlar Kurulunca karar haline
getirilir. Kaldi ki, bir 6rgiitiin teror 6rgiitii olup olmadigi, yargi karari ile
saptanir.

KHK, bu igerikle anayasal ¢erceve disina ¢ikmakta; ekli listeler
ise, herhangi bir aciklama ya da gerekce icermemektedir.

5) Olgiisiiz diizenlemeler: Konu bakimindan; se¢im yasaklarindan
kar lastigine kadar; siire bakimindan, OHAL oncesi olaylar (konular) ve
OHAL resmen sona erdikten sonra etki ve sonuglart devam edecek olan
kurumsal diizenlemeler; darbe girisimi, Cemaat temelinde bir yapilan-
maya dayandig1 hélde, cemiyet (dernek) eksenli etkinliklerde bulunan
laik kesimlere yonelik kir ve ifade 6zgiirliigiinii yaptirima tabi tutan dii-
zenlemeler; darbe girisimcilerine karsi miicadeleyi amacindan saptirdigi
gibi OHAL in iktidar partisinin amaclarina alet edildiginin gostergesidir.

6) Siyasal denetim: Anayasa madde 121 geregince, Resmi Gaze-
te’de yayimlanan KHK, ayn1 giin TBMM nin onayina sunuldugu hélde,
bugiine kadar ¢ikarilan 26 KHK’den sadece besi TBMM tarafindan go-
riisiildii’.

7) Idari ve yargisal basvuru yollari: OHAL, hukuki bir rejim ola-
rak yargisal denetime tabi oldugu hélde, yargisal denetim disinda tutulan
OHAL KHK yasaklamalari, bilgi edinme hakki dahil, biitiin basvuru
yollarini ya tikadi veya islevsiz kildi. Anayasa Mahkemesi herhangi bir
yargisal denetimden kagcinmak icin OHAL KHK’lerine anayasaya uy-
gunluk itiraz1 yapilamaz diyen 148. maddeyi kullandi. Ancak bu gerekce

4 “Kurunun yaninda yas da yaniyor olabilir. Oniimiize gelen binlerce listeyi kontrol
edip, dogru yanlis yapildigin1 bilemeyiz. Ancak bunlar olduktan sonra haberlerde ¢i-
kiyor, ondan sonra haberimiz oluyor...” (B. Yildirim, 22 Subat [stanbul).

> Hatirlatalim ki, AYM denetimden kac¢indig1 kararinda TBMM denetiminin 6nemine
isaret etmisti.
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kabul edilemez ciinkii madde, KHK nin anayasallik denetimini engelle-
mekle birlikte, KHK ile baglantili idari islemlerin idari yarg: tarafindan
denetimini yasaklamiyor.

8) Ulusal tistii basvurunun da onii kesildi: -Anayasa Mahkeme-
si’ne oldugu gibi- Insan Haklar1 Avrupa Mahkemesi’ne bireysel basvuru
yolu, OHAL lslemleri Inceleme Komisyonu kurma vaadiyle tikandi®.

9) OHAL Islemleri Inceleme Komisyonu (OHALIIK), 17 Temmuz
2017 giinii bagvurular1 almaya bagsladi. KHK/685’te belirlenen cerceveye
gore, OHAL KHK ek listeler yoluyla biitiin haklarindan yoksun kilinan
kisilere taninan tek basvuru yolu bu. KHK ek listelerinde darbe girisimi
ile hicbir iligkisi bulunmayan ve sadece siyasal iktidar1 elinde tutan ¢o-
gunluk partisine muhalif goriisleriyle taninan binlerce kisinin adi yer
almakta.

Komisyon bagvurusu ile ilgili olarak iki olumsuzluga isaret edile-
bilir:
- Makul siire: Komisyon’un gecikmeli olarak kurulmasi ve bagvu-

ruda makul siire kaydinin gozetilmemesi. Bagvuru sayisinin fazlaligi ise
kararlarin makul siirede verilmesini engelleyecek.

- Bagvurucular agisindan’: Sadece Hiikiimete muhalif olduklar

icin gorevden alinan kisilerin Komisyon oniinde sugsuz olduklarini ka-
nitlamak zorunda kalmalari, haysiyet kiric1 bir muamele.

6 “Gegen giinlerde Ankara’da ¢ok cesaret verici gelismelere tanik olundu. OHAL
KHK’ler geregince alinan onlemlere karsi basvurulari incelemekle yiikiimlii bir ko-
misyon kuruldu. Yetkisi ¢ok genis olan bu komisyon, kamu gorevinden c¢ikarilan
memurlara, kapatilan derneklere ve diger sorunlara iliskin bagvurulart incelemekle
gorevli. Bu komisyon, Avrupa Konseyi organlarinin ortak cabasinin iiriinii. Bu ko-
misyonun etkinligini biiyiik bir dikkatle izleyecegiz... Olaganiistii hal 6nlemlerinden
etkilenen kisilere yargi yolunun agik olmasi, Tiirkiye’de demokrasi ve Hukuk Devleti
bakimindan temel oneme sahiptir” (Guido Raimondi, Insan Haklari Avrupa Mahke-
mesi Bagkani, Strasburg, 27 Ocak 2017).

7 Komisyon’a bagvuruda bulunan $gretim elemanlari ile ilgili yeni bir OHAL KHK’si
yaymlandi. 25 Agustos 2017 tarihli ve 694 sayili KHK nin 198. maddesine gore, go-
revden alinan akademisyenlerin Komisyon incelemesi sonunda goreve iade edilmesi
hélinde, bu akademisyenler sadece ii¢ biiyiik sehir disinda kalan iiniversitelere yeni-
den atanabilecek; oncelik ise 2006 yilindan sonra kurulan ve kadro yetersizligi ceken
Anadolu tiniversitelerine verilecek. Boylelikle bu ii¢ sehirde olup da gérevden alinan
akademisyenlerin tekrar kendi iiniversitelerine donme sans1 ortadan kaldirilmis bulu-
nuyor.
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10) OHAL Anayasasi: Anayasal diizenin isletilmesi, OHAL igin
gecerli uluslararasi asgari standartlarin basinda yer aldig:1 halde, degini-
len ortam ve kosullarda hazirlanan ve 16 Nisan giinii oylatilan 6771 sa-
yili Anayasa Degisikligine Dair Kanun, OHAL Anayasasi veya “15
Temmuz Anayasast” olarak nitelenebilir®.,

I1. ANAYASA DEGISIKLIGI

Ustelik, Anayasa’nin belirledigi usul kurallarina uyulmadan ger-
ceklestirilen degisiklikle, “Cumhuriyetin Temel Organlar1” (md. 75-160)
bakimindan, Osmanli-Cumhuriyet anayasacilik kazanimlar1 biiyiik 6l¢ii-
de geri alindi. Bunlar, ii¢ kavramla acgiklanabilir: hukukun istiinliigii,
erkler ayrilig1 ve anayasal denge-denetim diizenegi.

Usul olarak; 6771 sayil1 Kanunla yapilan ve 16 Nisan 2017 hal-
koylamas: ile kesinlesen Anayasa degisikligi siirecine, uzlagmaci degil,
catismaci bir yaklasim damgasini vurmus bulunuyor.

Anayasa degisikligine ilk itirazlar karsisinda, Bagsbakan’in acikla-
malar1 iizerine AYHD-10 sunus yazisinda su kayit diistilmiistii:

“Basbakan’in OHAL’de referandum yapilmayacak bicimindeki
actklamast, 6nemli ama eksiktir,; ciinkii halkoylamast bir sonuctur. Ana-
vasa degisikligi, asamall bircok siirecten gecmekte oldugundan, OHAL,
Anayasa degisikligine giden biitiin siirecleri etkilemektedir; bu nedenle,
once OHAL kaldirilmaly ve sonra Anayasa giindeme getirilmelidir. Uste-
lik, yiiriirliikteki rejimi kaldirmay: ongoren bir anayasa degisikligini
boyle bir ortamda ve devlet giidiimiinde kotarmaya ¢alismak, sakincali-
dir. Kaldi ki, su anda Tiirkiye’nin acil bir anayasa sorunu bulunmamak-
tadwr. Bununla birlikte, yaratilan “anayasal kriz” veya “anayasasizlag-
tirma siireci”, daha gercek¢i bir nitelemedir.”

Bagbakan’in vaadinin tersine, Anayasa degisikligi i¢cin kaldirilmasi
bir yana, 16 Nisan halkoylamasi da OHAL kosullar1 altinda yapilmus;
dahasi, OHAL’1 “anayasal ge¢is donemi” (16 Nisan 2017-3 Kasim 2019)
boyunca yiiriirliikte tutma iradesi, yine Anayasa’ya aykiri bir bi¢cimde
disa vurulmus bulunuyor®.

81. Kaboglu, 15 Temmuz Anayasasi, 2. Basi, Tekin y., Haziran 2017.

9 AK Parti Genel Baskan1 ve Cumhurbaskani’nin bu yondeki sozleri, 2016 darbe giri-
siminin bozdugu anayasal diizeni ve kamu diizenini saglamak amaciyla ilan edilen
OHAL’in, “2019 se¢imlerini kazanma” araci olarak kullanilacaginin gostergesi.
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A)OLAGANUSTU HALDE ANAYASA DEGISIKLiGi

1 Kasim 2015 secimlerinden sonra, “anayasa degisikligi” veya
“anayasanin yenilenmesi” konulart yeniden giindeme getirilmis olsa da
konuyla ilgili serbest tartisma ortami olusmamistir. Siyasal sdylemlerin
neden oldugu anayasal bilgi kirliligi, oncelikle anayasa degisikligi siire-
cinde usul kirliligi yaratmis; zamanla, anayasal hedef kirliligi seklinde
yayginlagsmistir.

“15 Temmuz 2016 Oncesi” giindemini kaplayan bu ii¢ katmanl
kirlilik ve kafa karisikligi, ancak “dogru ve bilimsel bilgi”, “demokratik
yontem” ile “hukuk devleti ve haklar toplumu hedefi” ile asilabilirdi.
Tam tersine, anayasal bilgi kirliligi, 15 Temmuz sonrast ve Ozellikle
OHAL yoénetimi altinda derinlesti ve yayginlasti. Bu nedenle, bilimsel
bilgi paylagimi, demokratik yontem umudu ve hukuk devleti hedefi,
resmi giindemden diisiiriildii. Ote yandan, OHAL-KHK uygulamas1 ana-
yasal diizeni biiyiik olciide askiya aldigindan, oncelikli giindem, olagan
anayasal diizene donmek oldugu halde, ancak Kurucu Meclisin yetki
alanina giren radikal bir rejim/sistem degisikligi, karsilastirmali anayasa
hukukuna yabanci bir siirecti. Ustelik bu ortam, Anayasa Mahkemesi
(AYM) yardimiyla, olaganiistii hal kanun hiikmiinde kararnamelerine
(OHAL KHK) kalicilik kazandirilmaya ¢alisildig: bir ortamdi'®.

Karsilagtirmali anayasa hukukunda, Olaganiistii hal yonetiminde
anayasa degisikliginin yapilmamasi kuralinin yam sira, OHAL Tiirkiye
uygulamasi, anayasa degisikligini, kesinlikle kaginilmasi gereken bir
siire¢ haline getirmistir. Nitekim, yerli ve uluslararasi kurulus temsilcile-
rince hazirlanan raporlar, bunun sakincalarina siirekli dikkat ¢cekmisler-
dir'!.

1016 Nisan’da Halkoyuna Sunulacak Olan “Tiirkiye Cumhuriyeti Anayasasi’nda Degi-
siklik Yapilmasina Dair Kanun” Uzerine Teknik-Bilimsel Rapor, Bertil Emrah Oder,
Berke Ozeng, Didem Yilmaz, Ersin Kalaycioglu, Fazil Saglam, Ibrahim O. Kaboglu,
Irem Berksoy, Murat Somer, Oktay Uygun, Ozan Erézden, Sibel inceoglu, Sultan
Uzeltiirk Tahmazoglu, Tolga Sirin, Tuncer Ozyavuz, Yunus Emre, Yiiksel Taskin,
Once Demokrasi/Anayasa-Der, Mart 2017, s. 27.

' OHAL doéneminde acikga degisiklik yasagi ongdren anayasalardan ornekler: Arna-
vutluk, Estonya, Giircistan, Litvanya, Moldova, Karadag, Polonya, Portekiz, Roman-
ya, Sirbistan, Ispanya, Ukrayna. Ote yandan, bircok anayasa, olaganiistii halde se¢im-
lerin ertelenmesini veya parlamentonun gorev siiresinin uzatilmasini 6ngériir. Ornek
olarak belirtelim: Almanya, Hirvatistan, Ispanya, Italya, Litvanya, Kanada, Macaris-
tan, Portekiz, Polonya ve Rusya. Baz iilkelerde ise, olaganiistii hal, parlamentonun
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Se¢imlerin savas nedeniyle ertelenebilecegi (md. 78) kaydedilen
Venedik Komisyonu Raporu’nda, Anayasa'nin “secim kanunlarninda
vapilan degisiklikler, yiiriirliige girdigi tarihten itibaren bir yil icinde
vapilacak secimlerde uygulanmaz” (md. 67) hiikkmiine ragmen OHAL
KHKleri yoluyla se¢cim kanununda referandumda uygulanabilir degisik-
likler yapilarak, YSK’nin se¢cim ve referandum kampanyalar1 siiresince
tek tarafli, yanli yayin yapan 6zel radyo ve televizyon kanallarina ceza
verme yetkisinin, yargi denetimine bagli olmayan bir OHAL KHK’si ile
kaldirilmasi elestirilmistir.

OHAL’in se¢gmenlerin serbest kanaat ve fikir olusturmalarina elve-
risli olmayan bir ortam yarattigina iligkin ilkelerini ortaya koyan Vene-
dik Komisyonu, Tiirkiye i¢in, 190 basin kurulusunun kapatildigt bir or-
tamda kamusal katilimin sorunlu olacagini ifade etmistir. Bu bilgiler,
AGIT' raporlarinca da teyit edilmis bulunuyor?.

B) 6771 SAYILI KANUN’DA IZLENEN USUL

1- Anayasa komisyonu siireci'*

10 Aralik 2016 giinii TBMM Baskanligi’na sunulan anayasa degi-
siklik teklifi, anayasa komisyonunda 20-29 Aralik 2016 tarihleri arasin-
da 9 toplantida ve yaklasik olarak 91 saat 12 dakikalik bir siirede gorii-
stilmiistiir. 9 toplantinin 5’inde teklifin geneline iligskin tartismalar ya-

feshini de engelleyebilir. Bu konuda en ayrintili ¢izelge, Venedik Komisyonu Raporu
tarafindan verilmistir. Bkz.: TURKEY, OPINION ON THE AMENDMENTS TO
THE CONSTITUTION ADOPTED BY THE GRAND NATIONAL ASSEMBLY
ON 21 JANUARY 2017 AND TO BE SUBMITTED TO A NATIONAL REFE-
RENDUM ON 16 APRIL 2017, Adopted by the Venice Commission at its 110th
Plenary Session (Venice, 10-11 March 2017), EUROPEAN COMMISSION FOR
DEMOCRACY THROUGH LAW (VENICE COMMISSION), Strasbourg, 13
March 2017, s.7-9.

12 Avrupa Giivenlik ve Is Birligi Teskilat1.

1316 Nisan Raporu igin bkz.: AGIT/Demokratik Kurumlar ve insan Haklari Biirosu -
Sinirli Referandum Gozlem Heyeti/Tiirkiye Cumhuriyeti-Anayasa Degisikligi Refe-
randumu, 16 Nisan 2017, {lk Bulgular ve {lk Sonuclar Ile Ilgili Rapor, 15 sayfa. Ni-
hai rapor i¢in bkz.: Final Report: Republic of Turkey/Constitutional Referendum, 16
April 2017, OSCE/ODHR Limited Referendum Observation Mission Final Report,
Warsaw, 22 June 2017, 28 sayfa.

14 Teknik-Bilimsel Rapor, s. 13-14
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pilmis; maddeler ise, 4 toplantida ele alinmis ve metinde 6nemli degisik-
likler yapilmustir.

Anayasa komisyonundaki goriigmeler, muhalefet partileri tarafin-
dan dile getirilen iki 6nemli taleple baslamistir. Bunlardan ilki, goriisme-
lerin komisyon tiyesi milletvekillerinin sadece danigmanlarimin degil,
diger milletvekillerinin ve uzmanlarin da katilabilmesini miimkiin kila-
cak daha biiyiik bir salonda yapilmasi; ikincisiyse komisyon goriismele-
rinin sadece TBMM TV tarafindan degil en azindan disaridan ti¢ haber
ajansi tarafindan da yayinlanmasidir. Ne var ki bu talepler komisyon
baskanligi tarafindan reddedilmistir.

Anayasa komisyonunun c¢alismasinda saydamligin ve halkin bilgi-
lenme hakkinin saglanmasi amacina yonelik olan taleplerin reddi, aslin-
da, bu teklif metni parlamentoya gelmeden 6nce, kamuoyunun ve siyasi
partilerin bilgisine sunulmamis olmasi1 yoniindeki iradenin devami ol-
mustur.

2- Genel kurul goriismeleri'

Anayasa komisyonunda son sekli verilen metin, 9-20 Ocak 2017
tarihleri arasinda TBMM Genel Kurul’unda goriisiilmiistiir. 1982 Ana-
yasast’nin 175. maddesinin amir hiikmii geregi iki kere goriisiilen tekli-
fin ilk tur goriismeleri 6 giin, ikinci tur goriismeleriyse 3 gilin siirmiistiir.
Teklif, tiimii lizerinde yapilan oylama sonucunda 21 Ocak 2017 giinii
saat 04:00 sularinda kanunlagmustir.

Bu metnin genel kurul goriismelerinde izlenen yontem, metin hak-
kinda halkin serbest iradesinin olusabilmesi agisindan oldukga smirl bir
imkin sunmustur. Zira anayasa degisikliginin TBMM giindemindeki
yeri genellikle TBMM TV’nin yayin saatinin bitimine denk gelmistir.
Bu durumda goriismeler saat 19:00 sonrasi baglamis ve bunlarin ancak
internet yoluyla izlenmesi miimkiin olabilmistir. Goriigmelerin aksam
saatlerinde baslamasina karsin anayasa degisikligi teklifine iliskin genel
kurul ¢aligmalar1 sabahin ilk saatlerine kadar stirdiiriilmiistiir. 1982 Ana-
yasasinda koklii degisiklikler yapan bu teklifin genel kurul goriismeleri
de komisyon gortismeleri gibi oldukea siiratli sekilde gerceklesmistir.

Ozellikle ikinci tur goriismeleri sirasinda teklifi destekleyen siyasi
partilere mensup milletvekillerinin ictiiziik geregi kendilerine taninan

15 Teknik-Bilimsel Rapor, s. 14-15.
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konusma siirelerinden adeta fedakarlik ettikleri ve siireyi tamamlamadan
kiirsiiden ayrildiklar1 goriilmiistiir'®.

Bunun disinda, 1982 Anayasasi’nin 175. maddesi geregince oyla-
malarin gizli yapilmasina iliskin amir hiikkmiin bir¢ok kereler ihlal edil-
mistir.

21 Ocak 2017 giinii sabaha kars1 kabul edilen anayasa degisikligi,
2 Subat 2017 giinii cumhurbagkanligina gonderilmis; 10 Subat 2017 ta-
rithinde Cumhurbagkani tarafindan imzalanmis ve ertesi giin Resmi Ga-
zetede yayimlanmistir. Komisyon ve genel kurul goriismelerinin bu ka-
dar siiratli yapilmis olmasina karsin, degisikliginin ancak 12 giin sonra
Cumbhurbaskani’na gonderilmis olmasi ve ancak 9 giin sonra imzalanmis
olmasi (komisyon ve genel kurul goriismelerinin toplam 18 giin siirme-
sine karsin metnin kanunlastiktan sonra resmi gazetede yayimlanmasi 21
giin stirmiistiir) ¢eliskili bir durum yaratmustir.

Bu belirtilenler 1s181inda, anayasa degisikliginin yasama siirecine
iliskin degerlendirmede varilan en temel sonuclar su sekilde 6zetlenebilir:

- Siyasi partiler arasinda miizakere yontemlerinin dislandigi ve bir
uzlagsmanin saglanmasina imkan vermeyen hiz;

- Acik bir kutuplasmanin hakim oldugu teklif lizerine halkin bilgi-
lenmesini saglayacak yontemlerde saydamlik eksikligi;

- Esash degisikliklerin 3 Kasim 2019’da yapilacak secimlerden
sonra yiiriirliige girecek olan bu metin i¢in hem celigkili bir durum ya-
ratmis hem de metnin daha usul acisindan demokratik niteligini zedele-
mistir.

-Anayasa komisyonu ve genel kurul goriismeleri sirasinda bazi
milletvekillerinin tutuklu bulunmasi, metnin hazirlanmasi sirasinda orta-
ya cikan ve TBMM’deki goriismeler ile (fiziki kavga dahil) devam eden
demokratik mesruiyet sorununu daha da agirlastiran bir durum yaratmustir.

3- Halkoylamasi

AGIT Raporu’na gére, halkoylamas1 kampanyasinda parti ve dev-
let ayrimu belirginsizlesmis; siyasal katilim araclart engellenmis ve Gii-
neydogu’da daha da artmis; yasal diizenleme, Anayasa’ya aykir bir se-

kilde aninda yiiriirliige konmustur'’.

16 Teknik-Bilimsel Rapor, s. 15.

17 Final Report, ss.10-14. Ayrica bkz.: Tolga Sirin, “AGIT ve Venedik Komisyonu
Merceginden 2017 Anayasa Degisikliginin Mesrulugu”, Nasil Dergi, say1 1,
7.6.2017.
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- Parti ve devlet ayrumimin belirsizlesmesi sorunu: AGIT Nihai
Raporu’na gore'®; Referandumlari Dair lyi Uygulama Kilavuzunun ak-
sine, yetkililer, secmenlere Onerilen degisiklikleri destekleyenlerin ve
bunlara kars1 olanlarin goriislerini agiklayan tarafsiz bilgiler vermemis-
ler; secmenlerin bilingli bir tercihte bulunma kabiliyetlerini olumuz etki-
lemiglerdir. Genel olarak sivil toplumun Onerilen degisikliklerle ilgili
kamuoyuna bilgi vermesi yasaklanmistir. Kampanyada esit sartlarin bu-
lunmayis1 6ne ¢ikmistir. Iktidar partisi AKP ve bir dereceye kadar MHP
tarafindan yiiriitiillen ve daha goriiniir olan “Evet” kampanyasi, 1982
Anayasasina gore partilerden bagimsiz olmasi ve gorevlerini tarafsiz bir
sekilde yerine getirmesi gereken Basbakan ve Cumhurbaskani dahil ol-
mak iizere onde gelen bircok ulusal diizeydeki kamu gorevlisi ve daha
alt kademlerdeki kamu gorevlileri tarafindan desteklenmistir. Cumhur-
baskani, “Evet” kampanyasinin yiizii olmus, iilkenin bircok yerine git-
mis, degisiklikleri desteklemek icin neredeyse her giin etkinlik diizenle-
mistir. Bu durum, AGIT 1990 Kopenhag Belgesi'nin 5.4 sayili paragra-
fina aykirt sekilde, parti ve devlet arasindaki ¢izginin belirsizlesmesine
neden olmustur. AGIT/DKIHB Smirli Referandum Gozlem Heyeti
(SRGH) tarafindan kamu kaynaklarinin iilke ¢apinda kotiiye kullanildigi
gozlemlenmistir. Tarihi anma kutlamalar1 veya altyapi projelerinin agili-
s1 gibi devlet torenleri kampanyada kullanilmistir ve bazi muhataplar,
kamu gorevlilerinin ve {iniversite 0grencilerinin bu etkinliklere katilimi-
nin zorunlu tutuldugunu ileri stirmiislerdir.

- Siyasal katihm araclanimin engellenmesi sorunu'’®: “Hayir”
kampanyas1 destekgileri, kampanya diizenleme 6zgiirliiklerine getirilen
bir dizi usulsiiz kisitlama ile karsilagsmistir. “Hayir” kampanyasi diizen-
leyen bircok kisi fiziksel saldirtya ugramistir. Kanunlara aykirt sekilde
halka acik etkinlik diizenleme veya Cumhurbagkani’na hakaret etme
suclamalariyla ¢ok sayida kisi tutuklanmistir. “Hayir” kampanyas: dii-
zenleyenlerden bazilar etkinlikler i¢in tesis kiralamakta giicliiklerle kar-
stlasmislar veya diizenledikleri etkinlikler yetkililerce veya mekan sahip-
lerince genellikle son dakika iptal edilmistir. Az sayida bagimsiz yaygin
ve ¢evrim i¢i medya kurulusu haricinde basin-yayin diinyasi devlet tele-
vizyonu olan TRT, devlet haber ajansi Anadolu Ajansi ve genellikle

18 Final Report, ss.11-13.
1% Final Report, ss.13-15.
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kamu ihalelerine katilan is gruplarinin sahip oldugu 6zel televizyon ka-
nallarmin ve gazetelerin hakimiyeti altindadir. Ulke ve il ¢apindaki
medya kuruluslarinin cogunlugu ‘Evet’ kampanyasini desteklemis veya
tarafli davranmistir. ‘Hayir’ cephesini bagimsiz sekilde aktaran birkag
kurulus da genellikle oto-sansiir uygulamistir. Temmuz 2016’daki darbe
girisiminden bu yana 60 televizyon ve radyo kanali, 19 gazete, 29 mat-
baa ve bes haber ajansinin da dahil oldugu 158 basin yayin kurulusu
kapatilmistir ve Venedik Komisyonu bu durumu “medya kuruluslarinin
kitlesel tasfiyesi” olarak tanimlamustir.

Ote yandan; Giineydogu’da bazi illerde 6zel giivenlik bolgeleri
olusturulmus ve bu durum referandum giinii yaklasik 670.000 se¢meni
etkilemistir. Yerel yetkililer, oy kullanma yerlerinin yakinina yerlestiri-
len polislere, hakkinda tutuklama karar1 olmasi sebebiyle arananlari tes-
pit etmek amaciyla secmenlerin kimlik belgelerini kontrol etme talimati
verildigini teyit etmislerdir. Referandum 6ncesi dsnemde, AGIT/DKIHB
SRGH’nin bazi muhataplari, bu durumun secmenleri oy kullanmaktan
caydiracagina dair endiselerini dile getirmislerdir. Ikametgahlarini terk
etmek zorunda kalanlarin kaydi konusunda da endiseler dile getirilmistir;
Birlesmis Milletler insan Haklar1 Yiiksek Komiserligi tarafindan refe-
rans gosterilen cesitli kaynaklara gore yasadig terk etmek zorunda ka-
lanlar1 sayilar1 355.000 ila 500.000 arasindadir. Sivil toplum orgiitleri,
AGIT/DKIHB SRGH’ne bu se¢menlerden bazilarmm oy kullanamadig1
bilgisini vermistir®°.

- Yasal cerceve ve paket hdlinde oylama: Olaganiistii halin ilan
edilmesi ve olaganiistii hal cercevesinde alinan tedbirler, referandumun
yasal cercevesini olumsuz etkilemistir. Se¢cim kanunlarinda kalic1 degi-
siklik yapan iki olaganiistii hal kanun hiikmiinde kararnamesinin kabul
edilmesi, olaganiistii halin gereklerinin Otesine gecmistir: 9 Subat giinii
kabul edilen 687 sayil1 Kanun Hiikmiinde Kararname YSK’nin medyaya
yaptirim uygulama yetkisini kaldirmis; 6 Ocak giinii kabul edilen 680
sayill1 Kanun Hiikmiinde Kararname ise, iilke disindaki se¢cmenlerin ka-
yit sistemini etkileyen bir hiikmii degistirmistir. Anayasa Mahkemesi,
daha onceki kararlar ile ¢elisir sekilde OHAL KHK’lere iligkin bagvuru-
lar lizerinde yargilama yetkisine sahip olmadigmna karar vermis ve refe-
randumla ilgili kararnamelere itiraz edilmesini etkin bir sekilde engelle-

2 Final Report, ss. 9-10.
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mistir’! Ayrica, meclis, kararnameleri referandum Oncesinde veya 30
giinliik kanuni stiresi icinde degerlendirmemis, bu da kararnamelerin
yasal statiisiinii belirsizlestirmis ve itiraz sansinm1 daha da azaltmastir.
YSK, secim mevzuatina yapilan degisikliklerin kabuliinden sonra bir yil
boyunca yiiriirliige girmemesine dair anayasa hiikmiinii dikkate almaksi-
zin ve uluslararasi iyi uygulamalara aykiri sekilde, mevzuatta yapilan
degisikliklerin referandumla ilgili hemen yiiriirliige girmesine karar
vermistir’”>. Kabul edilen anayasa degisikliklerine gére bu hiikmiin ge-
cerliligi bir sonraki meclis ve cumhurbaskanligi secimine kadar askiya
alinmustir.

AGIT Raporu’nda da isaret edildigi gibi, “uluslararasi iyi uygula-
malara aykir sekilde, Anayasanin 72 maddesini etkileyen 18 degisiklik
tek bir paket halinde oylanmistir’?®. Bu durum, degisikliklerle ortaya
konan farkli konularin her biri i¢in ayr1 ayr tercih yapma olanagindan
secmenleri yoksun birakmistir.

Adi1 gecen raporlarda yer alan bilgiler, Tiirkiye resmi makamlarin-
ca tekzip edilmemistir. Baz1 bakanlarca dile getirilen elestiriler, konuyu
politik alana cekme gayreti olarak goriilebilir*.

C)ICERIK: HUKUKUN USTUNLUGU/ERKLER AYRILI-
GI/DENGE VE DENETIM DUZENEGI

6771 sayil yasa ile yapilan degisiklikler, “Cumhuriyetin Temel
Organlar1” bashigini tasiyan iiciincii kisma iliskindir. Merkezinde yiiriit-
me organi yer almakla birlikte, yasama ve yargi alaninda da kayda deger
degisiklikler s6z konusudur. Bu nedenle, igerik degerlendirmesinde,
“hukuk devleti” ilkesi (Any. md. 2), cerceve alinabilir.

Hukukun iistlinliigii, erkler ayriligi ile denge ve denetim diizenegi,
hukuk devletinin sacayagi olarak goriilebilir. Su halde, Anayasa degisik-
ligi bu acidan degerlendirilebilir:

21 Final Report, s. 6.
22 Final Report, ss. 6-7.
23 AGIT Raporu, ilk Sonuglar, s. 4.

24 Belirtelim, se¢cim kampanyasi boyunca “sahada yapilan kisisel gozlemler”, raporlarin
hayli ihtiyatl: bir dile kaleme alindigini teyit etmis bulunuyor.
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1- Erkler ayrihg®

Kurali koyma, uygulama ve denetleme gorev ve yetkilerine denk
diisen erkler ayrilig1 (EA), 6771 sayili Kanun ile biiyiik 6l¢iide kaldiril-
mistir.

- Yiiriitme: Hiikiimet ve Cumhurbaskanligi organ ve makamlarin-
dan olusan yiiriitme, tek kisiye verilmistir. Bu kisi i¢in, Cumhurbaskani,
Devlet Baskani, Devletin basi gibi farkli sifatlar kullanilsa da aslinda
kurul halinde ¢alisan (kolejyal organ) Hiikiimet ile birlikte giinliik politi-
kanin iistiinde kalmasi i¢in tarafsiz statiiye sahip Cumhurbaskanligi da
kaldirilmistir?®.

- Yasama; olusumu/yasama islevi/sona erme: Uye sayisi
550°den 600’e cikarilmakla birlikte, se¢im dénemi 4 yildan 5 yila cikari-
larak TBMM, halktan uzaklastirilmistir. Yasama sec¢imlerinin, Cumhur-
bagkani secimi ile eszamanli olmasi 6ngoriilmiistiir. Cumhurbaskanina
parti baskan1 olma yolu agilmistir. Hepsi birlikte, TBMM deki ¢cogunlu-
gun olugsmasinda —parti i¢i demokrasi bulunmadigi i¢in- Cumhurbagska-
nina belirleyici bir rol vermis bulunuyor.

Yasama iglevi bakimindan; TBMM’nin norm koyma yetkisi daral-
tilmig, yetki kanunu ¢ikarma yetkisi kaldirilmig, Cumhurbaskanina tani-
nan geri gonderme yetkisi, bir kisinin iradesini 300 kisinin iradesinin
istiine ¢ikarmistir. TBMM’nin yiiriitmeyi denetleme yetkisi de ileri de-
recede daraltilmistir.

(TBMM’nin yasama yetkisi sinirlandirilirken, tek kisili yiiriitmeye
dogrudan kullanacagi genis bir normatif yetki alani taninmistir. Atama-
lar konusundaki “yetki yetkisi” de kayda deger. OHAL ilan ve diizenle-
me yetkisi de bu ¢ercevede yer almaktadir.)

Sona erme; TBMM, yasama sec¢imlerini ancak 3/5 ¢ogunlukla ye-
nileyebiliyor iken, Cumhurbagkan1 tek basina ve nedene bagli olmadan
diledigi zaman yenileme karar1 verebilecektir?’.

25 Bu konu ile ilgili yazilar igin bkz. bu sayida: Tolga Sirin, “2017 Anayasa Degisikli-
ginin Yarg: Bagimsizligi Yoniinden Degerlendirilmesi”; Nihan Yanci Ozalp, “2017
Anayasa Degisikliklerinin Yasama - Yiiriitme Iligkilerine ve Yargi Bagimsizligina
Etkileri.”

26 Cumhurbagkaninin parti baskanligi ile tarafsizlik statiisii birbiriyle bagdasmaz.

27 Bu yetkiye yoneltilen elestirilere, “Ama Cumhurbagkani se¢imi de yenileniyor”
yaniti verilmekle birlikte; Cumhurbaskaninin, yeni meclisin olusumunda ¢ogunluk
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Kisaca, 6771 sayili yasa ile yapilan diizenleme; “Yasama yetkisi,
...Tiirkiye Biiyiik Millet Meclisinindir. Bu yetki devredilemez” bi¢imin-
deki Anayasa kuralina (md. 7) aykiridir.

- Yarg: “Yargi yetkisi, Tiirk milleti adina bagimsiz ve tarafsiz
mahkemelerce kullanilir” denilerek “tarafsiz” nitelemesi yapilmis ol-
makla birlikte, “partizan” kilinan Cumhurbaskanina, Hakimler ve Savci-
lar Kurulu (HSK) olusumunda taninan belirleyici rol, sadece tarafsizligi-
n1 degil, bagimsizligim da ortadan kaldirma tehlikesini beraberinde ge-
tirmistir. Nitekim, ilk uygulama da bu kaygiy1 teyit etmis bulunuyor?®.

Anayasa Mahkemesi iiyelerini belirleme ve atama yetkisi®® ise,
Cumhurbagkani’nin yasama tizerindeki yetkisini pekistirici bir islev go-
recektir.

Ozetle, yargisal orgiitlenme ve isleyisin de Cumhurbaskanin gii-
diimiine konulmasiyla, erkler ayrilig biiyiik 6l¢iide ortadan kalkmig bu-

lunuyor®,

2- Denge ve denetim diizenegi

Anayasal denge ve denetim diizenegi, normu koyan ve onu uygu-
layan organin birbirinden ayrilmasinin Otesinde, her ikisini denetleyen
organin da bagimsiz olmasimi gerekli kilar. Bu cercevede, “go-
rev+yetki+sorumluluk™ tigliisii, belirleyici bir islev goriir. Yetki, bir go-
revin yerine getirilmesi i¢in taninir; gérev ve yetkinin kotiiye kullanil-
masi ise, sorumluluk mekanizmasinin igletilmesini gerekli kilar.

6771 sayil1 Kanun ile, sadece yiiriitme gorev ve yetkisi degil, ayni
zamanda yasama ve yargiya iliskin kayda deger yetkilerle donatilan
Cumhurbaskani, (cezai olanin disinda) her tiirlii sorumluluk ilkesinden
bagisik tutulmustur.

kaygist nedeniyle kendisine uygun zaman dilimini kollayacaginda kusku bulunma-
maktadir.

28 Bu arada; degisikligi destekleyen bazi gevreler, madde 9’daki “millet adina” kaydim
yanlis anlamakta ve yorumlamakta. Bunun secilmislikle ilgisi olmayip, yargi kararla-
rinin “kamu vicdani” i¢in inandirici ve ikna edici 6zelligini yansitmaktadir.

2 Yargi kontenjanindan gelen iki iiyenin azaltilmasi, Cumhurbaskaninin AYM nin
olusumundaki konumunu pekistirmis bulunuyor.

30 Anayasa-yasa-tiiziik ve yonetmelik seklindeki asamali kurallar dizisi (normlar hiye-
rarsisi) de, 6zellikle bes ayr1 Cumhurbaskan1 Kararnamesi kategorisi ile bozulmusg
bulunuyor.
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Bu diizenleme tarzi, anayasaciligin 6zii ile bagdagmamaktadir.

3- Hukukun iistiinliigii

Hukukun istiinliigii, normun konmasi ve uygulanmasinda, Anaya-
sa’nin, Tirkiye’nin taraf oldugu uluslararas1 sozlesmelerin ve hukukun
genel ilkelerinin gegerli olmasini gerekli kilar. Ne var ki, tek kisiye tani-
nan atama yetkileri ve normatif kategori ile bir tiir “yetki yetkisi”, huku-
kun {iistiinltigli yerine bir kisinin politik tercihlerini 6ne ¢ikaracaktir.

Baslica denetim kurumu olan Anayasa Mahkemesi, bagimsiz karar
verdigi varsayiminda bile, sonradan —aylar ve belki de yillar sonra- dene-
tim yapacak olmasi nedeniyle, hukukun {istiinliigline saygiyr saglama
konusunda yetersiz kalacaktir.

Sonug olarak, 3 Kasim 2019’da tiimiiyle yiiriirliige girmesi duru-
munda, Cumhuriyet’in temel organlari, bir kisinin iradesi dogrultusunda
sekillenecek; Anayasa madde 2, “kagit ustlinde” yiiriirliigiinii siirdiirse
de Tiirkiye Cumhuriyeti, “demokratik hukuk devleti” niteligini kaybede-
cektir’!,

III. 16 NISAN HALKOYLAMASI VE SONRASI

Yasama siireci devam ederken anayasa degisikliginin her
haliikarda halkoyuna sunulacagina iliskin aciklamalarin, TBMM goriis-
melerindeki miizakereleri azaltan bir etkisinin olup olmadiginin yaninda;
yasama ve yiirlitme erklerinin olusum, gorev ve yetkilerine iligskin acik
bir toplumsal talebin bulunmayisi, halkoylamasimmin bir politik hedef
dogrultusunda aragsallastirilmakta olup olmadigi sorusunu da giindeme
getirmistir.

A)MUHURSUZ OY VE ZARFLAR/EVET KASELERIi

16 Nisan oylamasim tartigmali héle getiren ve resmen kabul edilen
baslica {i¢ sorun:

- Miihiirsiiz oy pusulalari: Ozellikle, dogu bolgelerinde cok sayi-
da miihiirsiiz oy pusulasina ve bunlarin kullanimina tanik olunmustur.

31 Benzer yonde bkz.: Kemal Gozler, Elveda Anayasa/16 Nisan 2017°de Oylayacagi-
miz Anayasa Degisiklikleri Hakkinda Elestiriler, 3. Baski, Ekin, Mart 2017.
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- Miihiirsiiz zarflar: Ayni sekilde zarflarin da miihiirsiiz oldugu
saptanmigtir.

- “Evet” tercihi yazih kase: Halkoylamasinda, iizerinde sadece
“tercih” yazili olup, evet veya hayir hanesine basilarak tercihin ortaya
konulmasini saglayan kaseden ayri, lizerinde “evet” yazili kaselerin de
bulunduruldugu ve kullanildig1 saptanmistir.

Oy kullanma islem ve eylemleri devam ediyor iken bu sorunlarin
kendisine intikal ettirilmesi ilizerine Yiiksek Se¢cim Kurulu (YSK), alela-
cele bir kararla, s6z konusu yasaya aykirt uygulamalarin halkoylamasi
sonucunu degistirecek miktarda ve nitelikte olmadigin1 belirtmistir®2,

Oysa, 298 sayili Kanuna®® gore, “Uzerinde Ilce Secim Kurulu ve
sandik kurulu miihrii bulunmayan zarflar gecersiz sayilir” (md. 98) ve
“arkasinda sandik kurulu miihrii bulunmayan oy pusulalart gecersizdir”
(md. 101, Degisik: 2010).

B) YSK KARARLARI

YSK, 16 Nisan sonras1 yapilan itirazlari 19 Nisan giinii karara bag-
lamis ve anayasal halkoylamasinin kesin sonuclarim1 27 Nisan giinii
aciklamistir.

YSK, yasadaki acik yasaklara karsin, miihiirsiiz zarf ve pusulalari
gecerli saydi. Buna gore YSK;

“Yiiksek Se¢im Kurulu Tarafindan gonderildiginde siiphe bulun-
mayan hallerde, sandik kurullarinin hata veya ithmali sonucu miihiirlen-
meyen oy zarfi ve oy pusulasi ile kullandirilan oylarin gecerli kabul
edilmesi gerektigine” karar vermistir’*.

32 Bunun iizerine, daha 6nce bu Anayasa degisikliginin kendi projesi oldugunu belirt-
mis olan Cumhurbaskani’nin, “At1 alan Uskiidar’1 ge¢mistir” seklindeki aciklamasi
da olduk¢a manidar bulunmustur.

33 Secimlerin Temel Hiikiimleri ve Se¢men Kiitiikleri Hakkinda Kanun, Ka.no: 298,
Ta.: 26/04/1961

3 YSK, 2017/560 sayili ve 16 Nisan 2017 tarihli karar. Bu karar hakkinda degerlen-
dirme icin bkz. bu sayida: Tolga Sirin, “Referandum ve Serbest Se¢cim Hakki: Yiik-
sek Se¢cim Kurulu'nun 16 Nisan 2017 Tarih ve 560 Sayili Karar1 Hakkinda Bir De-
gerlendirme.”, s.191-225.
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Yiiksek Secim Kurulu kararina yapilan itirazi, bu kez oy ¢oklugu
ile reddetti*® ve anayasal halkoylamas1 sonuglarini, 2017/663 sayil1 kara-
riyla kesinlestirdi®®:

“Yurt Ici ve Yurt Disi Secmen Kiitiigii dahil Ulke Geneli;
58.291.898 kayitl secmenden 49.798.855’inin oy kullandig1, buna gore
Halkoylamasina katilma oraninin % 85.43 oldugu, kullanilan oylardan
48.936.604 oyun gecerli, 862.251 oyun gecersiz sayildigi, gecerli oylar-
dan 25.157.463 oyun “EVET” oyu, 23.779.141 oyun “HAYIR” oyu ol-
dugu, “EVET” oylarinin gegerli oylara oraninin % 51.41, “HAYIR” oy-
larmin gecerli oylara oraninin % 48.59 oldugu birlestirme tutanag ile
(Anayasa Degisikligi Halkoylamasi Sonu¢ Tutanagy) tespit edilmistir.”

C) HALKOYLAMASININ MESRULUGU SORUNU

YSK Kkararina karsi, Anayasa Mahkemesi ve Insan Haklar1 Avrupa
Mahkemesi’ne bagvurular yapildi.

1. Anayasa Mahkemesi, bagvurunun, “konu bakimindan yetkisiz-
lik” nedeniyle kabul edilemez olduguna karar verdi: “Aciklanan neden-
lerle basvurunun diger kabul edilebilirlik kosullari yoniinden incelen-
meksizin konu bakimindan yetkisizlik nedeniyle kabul edilemez olduguna
karar verilmesi gerekir” ¥,

2. Ote yandan, CHP, anayasal halkoylamas1 sonuglarina kars1 bi-
reysel bagvuru hakkini kullanarak Insan Haklar1 Avrupa Mahkemesi’ne
bagvurdu®® ve IHAM dan, haklarm ihlalinin tespiti, secimin yenilenmesi
ve tazminat talebinde bulundu.

3. Mesruluk: YSK kararlarinin 6zeti: “kanuna agik¢a aykiri, ama
yapilan itirazlar1 reddediyorum.” Anayasa Mahkemesi ise, “konu baki-
mindan yetkim yok, denetleyemiyorum” dedi. insan Haklar1 Avrupa
Mahkemesi (IHAM) kararmni beklerken, aciklanan yiizdelerin mesrulugu
sorunu lizerindeki tartisilmalar, baslica iki nedenle devam edecek gorii-
niiyor:

33 YSK, 2017/573 sayili ve 19 Nisan 2017 tarihli karari.

3 YSK, 2017/663 sayili ve 27 Nisan 2017 tarihli karar1 (Resmi Gazete Miikerrer; 27
Nisan 2017).

7 AYM, Nurullah Efe ve Halkin Kurtulus Partisi Basvurusu, Birinci Boliim,
2017/20127, 7/6/2017.

3% 4 Temmuz 2017.
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- Sonuclarin tartismah o6zelligi: Yiiksek Se¢cim Kurulu, kararla-
riyla halkoylamasinin sorunlu oldugunu teyit etmis bulunuyor. Ne var ki,
yapabilecegi islem kategorisi olarak, miihiirsiiz oylar1 gecersiz sayma,
oylar1 yeniden saydirma veya iptal islemlerinden kacindi™.

- Degisikligin sonuclari: Osmanli-Tiirkiye tarihinin en radikal ve
destekleyenler-kars1 cikanlar agisindan en catismaci degisikligi, YSK
tarafindan ilan edilen sonuc¢larin dogru oldugu (gercegi yansittigl) varsa-
yiminda bile, mesruluk sorunu golgesini hep tastyacak*’. Kuskusuz, bu-
rada asil sorun, hangi sonucun elde edildiginden cok sonucun nasil ve
hangi ortam ve kosullarda elde edildigidir. “70 giinde %30’luk destegi
%51 4’e cikardik” beyam*', OHAL ortaminda yiiriitiilen devlet destekli
kampanya siirecinin secmende yaratti§i algi operasyonunun sayilara
yansimasi seklinde goriilebilir*?.

Biitiin bunlar, “istismarcit anayasa”, “firsat¢1 anayasa”, “elveda
anayasa” gibi nitelemeler 1s181nda diisiiniildiiglinde, mesruluk sorununu
derinlestiriyor olmakla birlikte, -siirdiirtilemezlik acisindan- demokratik
anayasa umudunu da pekistirmektedir.

IV. ANAYASAL GECiS DONEMI

Anayasal usullere uyularak degisiklik yapilmasi ve bu siirecte
Anayasa degisikliginin getirecekleri ve gotiirecekleri ilizerinde serbest
tartigma ortami yaratmak bir yana, 6771 sayili Kanun igerigi hakkinda
topluma tam ve dogru bilgi bile verilmedi.

Cumhurbagkani i¢in sorumluluk geliyor; artik secilmisler halka he-
sap verecek, Cumhurbaskanligi hiikiimet sistemi kurulacak gibi, 6771
sayil1 Kanunla ilgili gercekleri yansitmayan agiklamalar 6tesinde, “dev-
letin ve milletin bekasi icin evet oyu” vb. sloganlar esliginde propagan-
dalar 6ne ¢ikarildi.

3 Cumhurbaskani’nin, “At1 alan Uskiidar’1 gecti” sozii ile YSK karar ve sekli arasinda
paralellik agik.

40 Boyle bir Anayasa giindemi, AK Parti’nin CHP’ye sik¢a hatirlattigi “Yenikapi ruhu”
sOyleminin samimiyetten ne denli uzak oldugunu gozler 6niine serdi.

41 Bagbakan Binali Yildirim, 6.6.2017.

42 CHP Genel Bagkan1 Kemal Kiligdaroglu tarafindan 15 Haziran 2017 giinii Ankara’da
baglatilan ve 9 Temmuz giinii Maltepe Meydani’ndaki devasa toplant1 ile sona eren
“Adalet Yiiriiyiisii” ile 16 Nisan giinii oylanan Anayasa degisikligi arasinda dogrudan
iligki bulunmaktadir.
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Bu bilgilerin, gercekleri ne ol¢iide yansitti§i bir yana, bunlar ile
degisiklik metninin yiiriirliige giris bicimi arasinda baglanti kurmak da
miimkiin degil. Neden? Ciinkii Anayasa degisikligi, sadece 3 maddesiyle
yiirlirliige girmis bulunuyor. Bunlar, Cumhurbaskaninin parti tiyesi (ve
baskani) olmasina iliskin diizenleme, hakimler ve savcilar kurulunun
yeniden yapilandirilmasimna iligkin degisiklik ve Askeri Yargitay ile
AYIM’in kaldirilmasini éngoren hiikiim.

Bu istisnalar disinda, Anayasa degisikligi, 3 Kasim 2019 se¢imleri
sonras1 yliriirliige girecek. Burada bagslica iki celiskiye dikkat ¢ekilecek:

- Degisikligin yiiriirliige girisi yillara yayilacak idiyse, degisiklik
icin ayrilan zaman dilimi neden o denli sinirli tutuldu? Yaklasik 2,5 yil
sonra yliriirliige girecek metne TBMM sadece 2,5 hafta mesai harcadi.
OHAL kosullarinin elverissizligine neden bir de “usul ve zaman baskis1”
eklendi? Neden olagandisi bir “anayasa stresi” yaratildi?

- “Milletin ve devletin bekas1”: Bu kavramlar gerek¢e olarak kul-
lamildigina gore, neden gozetilmedi? Gergekten bir beka sorunu varsa,
6771 sayili Kanunun yiiriirliigii icin 2020’yi beklemenin ikna edici bir
gerekgesi olabilir mi? Bununla birlikte, “beka sorunu” ile yiiriirliige gi-
ren hiikiimler arasinda baglanti kurulacak olursa; gorev basindaki Cum-
hurbagkani’nin oncelikli isi AK Parti basina ge¢cmek olduguna gore,
“partinin beka” sorununun one ¢iktiginm1 sOylemek, daha gercek¢i bir
yaklasim olur. Su ana kadar teyit edilen baslica husus bu olduguna gore,
o zaman acaba, “parti devleti” iddialar1 da teyit edilmis olmuyor mu?
Hakimler ve Savcilar Kurulu’nun gecis halkasi icinde yer almasi, boyle
bir iddiay1 zayiflatmamakta; clinkii, “yarginin parti glidiimiine konulma-
s1”, parti-devlet projesinin énemli bir araci olarak goriilmekte ve uygu-
lama, bunu teyit etmektedir®’

Asamali yiirtirliige giris, anayasal gecis donemi iizerine bir¢ok be-
lirsizligi beraberinde getirmekle birlikte, asil sorun, biraz énce deginildi-
gi lizere, Cumhurbagkaninin parti iiyeligi ve yargimin orgilitlenmesine

4317-25 Aralik 2013 operasyonlarina kadar hakimlik sinavlari konusunda en ¢ok yaki-
nilan sorun, bilgi (liyakat) yerine Cemaat referansinin 6ne ¢tkmakta olusu idi. Buna
karsilik, s6z konusu operasyonlar ve 15 Temmuz darbe girisiminden sonra yapilan
siavlarda ya baska cemaat referanslar1 ya da dogrudan parti referansi aranmaya bas-
ladi. Hakim ve savci adaylarina, “AK Parti teskilatinda gérev yaptin m1 veya faali-
yette bulundun mu?” vb. sorular, “parti devleti” yolunda, yargi teskilatinin bir kilo-
metre tag1 oldugunun gostergesi degil mi?
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iliskin diizenlemenin hemen yiiriirliige girmis olmasidir. Eger gercekten
devletin bekasi, acil giindem maddesi olsaydi, o durumda 6771 sayili
Kanun, biitiin olarak, mesela 3 aylik bir siire i¢inde yiiriirliige konulabi-
lirdi. Bu yapilmadigina gore, “liderinin ve partisinin 2019 secimlerini
kazanma” kaygisinin belirleyici olmadigi one siirtilebilir mi?

Ibrahim O. Kaboglu/31 Temmuz 2017



FOREWORD

CONSTITUTIONAL CHANGE UNDER
THE STATE OF EMERGENCY: THE END OF THE
CONSTITUTIONAL ORDER?
State of emergency practices and constitutional change have been

the overlapping processes leaving profound marks on the country during
the period from October 2016 to April 2017.

I. STATE OF EMERGENCY PRACTICES

During the weeks and months following the Constitutional Court’s
refusal! to exercise control over the decree-laws under the state of emer-
gency, issuing decree-laws became a practice in clear contradiction to
not only Turkey’s obligations under international law but also the Con-
stitution itself because they extended into areas not linked in any way to
the declaration of state of emergency.

At the outset, the binding international minimum standards that
must be observed during a state of emergency should be remembered:
effectiveness (measures to be taken); constitutionality (operation of the
constitutional order); rule of law (protection of the basic requirements);
individual freedom (the entirety of fundamental rights); and democracy
(decision-making and controls along with organs elected by popular
vote)?.

However, neither these minimum standards nor the constitutional
requirements setting out more limited guarantees have been observed.
On this matter, three articles of the Constitution should be stated since
they are directly related to the state of emergency: Article 120 (Purposes
of declaring a state of emergency), Article 15 (Suspension of the exer-

! The Constitutional Court, November 2, 2016. In respect thereof, see Journal of Con-
stitutional Law, no. 10: Ender Tiirk, “Anayasa Mahkemesinin Olaganiistii Hal Kanun
Hiikmiinde Kararnameleri Hakkinda Verdigi Son Kararlar Uzerine Baz1 Gozlemler
(Remarks on the Latest Decisions of the Constitutional Court in relation to the De-
cree-Laws under the State of Emergency)”, pp. 551-569.

2 1. Kaboglu, Ozgiirliikler Hukuku 1 (Law of Freedoms), 7" edition, Imge, October
2013, p. 101.



30

cise of fundamental rights and freedoms), and Article 121 (Rules regard-
ing the states of emergency and decree-laws)’.

These articles should be addressed briefly:

-Although the state of emergency has been declared as per Article
120 of the Constitution, in order to achieve an effective struggle against
the perpetrators of the failed coup attempt as well as the terrorist organi-
zation behind it, the state of emergency practices went beyond the scope
of the stated article in terms of reason, subject, and purposes.

- As for the rights and freedoms: The measures taken under the
state of emergency are contrary to three main criteria laid down in Arti-
cle 15: measures required by the exigencies of the situation, obligations
under international law, and the hard-core of human rights.

- As for the decree-laws issued under the state of emergency: the
regulations made in the garb of decree-laws under the state of emergency
are in apparent contradiction in many ways to Article 121 of the Consti-
tution, not only in terms of their contents, but also competence and pro-
cedure.

1) Purpose and Scope: “This Decree-law intends to define the
mandatory measures to take as well as the procedures and principles
thereof within the scope of the state of emergency declared throughout
the country as per the decision of the Council of Ministers, date July 20,
2016 and number 2016/9064, and within the framework of the struggle
against the failed coup attempt and fight against terrorism.” (Decree-
law/667 Article 1). Even though the scope of the emergency is defined
in Article 1 of the Decree-law/667, the second part of the Decree/law,
entitled “Measures for the Implementation of the State of Emergency,”
includes numerous measures exceeding the framework set by the Consti-
tution itself in relation to a state of emergency. The regulations made
through Decree-law/692 spread into several areas not linked directly or
indirectly to the state of emergency and the decree-laws under the state

3 In respect thereof, see Journal of Constitutional Law, no. 10: Emre Birden, “Avrupa
Insan Haklar1 Sozlesmesi Baglamimda Yiikiimliiliiklere Aykir1 Tedbirler Alabilme
Yetkisinin Siur1 Olarak Keyfilik Yasagi (Prohibition of Arbitrariness as a Limit to
the Authority to Take Measures Contrary to Obligations)”, pp. 409-471; Tolga Sirin,
“1982 Anayasasina Gore Temel Hak ve Ozgiirliiklerin Olaganiistii Hal Rejimi: Eski
Kavramlara Yeniden Bakmak (The State of Emergency Regime of Fundamental
Rights and Freedoms in the 1982 Constitution: Reviewing the Old Concepts)”, pp.
475-521.
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of emergency become, therefore, an instrument to purge public opposi-
tion under the control of the President of the Republic and the Council of
Ministers.

2) Regulations contrary to the characteristic of decree-laws: As
the name “decree/law” indicates, a decree-law is supposed to be an act
having the force of law, regulatory, normative, and of impersonal and
general character. However, some official regulations intended to be
performed by means of individual administrative acts have been made
through decree-laws, especially in through lists annexed to decree/laws.

3) On those who performed the act: The general practice is to lim-
it the text of the decree-law to one or two pages and to attach to the main
text some hundreds of lists that include the names of thousands of peo-
ple. It is hence possible to draw a parallel between the shift in terms of
form that occurred as a result of the coexistence of the main text (norma-
tive act) with the attached lists (administrative act) and the temporal shift
arising from the divergence between the dates of the meetings of the
Council of Ministers and that of the decree-laws. Not only is the practice
of adding lists incompatible with the characteristic of the decree-laws
but also the divergence between the date the Council of Ministers, the
sole body competent to issue decree-laws, holds a meeting and the date
that the decree-law is published in the Official Gazette is in contradiction
to the Constitution. The lapse in time between the Council meetings and
the publication of the decree/laws with their lists compels one to think
that the attached lists are not drawn up by the Council of Ministers. This
evaluation has already been affirmed by the speeches given from time to
time either by the PM himself or other members of the Council of Minis-
ters*.

4) Definitions set out in the decree-laws: The initial definition (in
Decree-1aw/669) of “Belonging’ to the Fethullahist terrorist organiza-
tion (FETO/Parallel State Structure) is identified as a threat to national
security...” was replaced in Decree-law/686 by a new one: “ferrorist

4 “Few bad apples excuse! We cannot check thousands of lists on hand and know for
sure if it’s right or wrong. Once it happens, then it’s in the news and this is how we
find out about it...” (Binali Yildirim, PM, 22 February, Istanbul).

3 Footnote for English translation: Membership of the groups is already prohibited. The
new Decree-law also prohibits any form of identification and support for these
groups.
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organizations or structures deemed by the National Security Council as
involved in activities harmful to national security.” Such a definition,
that gives the National Security Council the power to identify terrorist
organizations has no constitutional basis since the National Security
Council is a consultative body, not a decision-maker. Its recommenda-
tions may be turned into decisions by the Council of Ministers but if
they are not, in terms of the Constitution, they are not binding. Besides,
the final decision as to whether an organization is terrorist must be up to
the courts. Decree-laws exceed the constitutional framework as for their
contents; the attached lists, on the other hand, do not include any expla-
nation or justification.

5) Regulations beyond necessary measures: Not only has the state
of emergency exceeded what is necessary in the struggle against the per-
petrators of the failed putsch but it has also been instrumentalized to
serve the purposes of the ruling party through several institutional regu-
lations whose effect and consequences will extend beyond the official
abolition of state of emergency and that include events (issues) before
the coup attempt. As a matter of fact, these regulations cover a wide
range of subjects, from snow tires to pre-election restrictions, which are
not linked to the state of emergency and also impose sanctions on free-
dom of thought and expression of secular (or association-) centered ac-
tivities even though the failed coup attempt was actually based on a
Community-based structure.

6) Political control: Pursuant to Article 121 of the Constitution,
decree-laws published in the Official Gazette are supposed to be submit-
ted to Parliament for approval on the very same day. However, of the
twenty-six decree-laws that have been issued so far, only five were
brought before Parliament®.

7) Administrative and judicial remedies: Although the state of
emergency is subject to judicial review as a legal regime, the prohibi-
tions brought by the decree-laws under the state of emergency and kept
out of judicial review’ have either blocked or disabled all remedies, in-

® Let us remind that the Constitutional Court referred, by its decision refusing to exer-
cise control over the decree-laws, to the importance of the control to be exercised by
the Parliament.

7 Footnote for English Translation: “The Constitutional Court shall examine the consti-
tutionality, in respect of both form and substance of laws (...). However, no action



33

cluding the right to information. To avoid any judicial control, the Con-
stitutional Court has used Article 148 which states that no one may chal-
lenge the constitutionality of laws passed under a state of emergency.
Nonetheless, this justification is unacceptable because, while blocking
the constitutionality review of decree-laws, the article does not prohibit
any review by administrative jurisdiction for administrative acts related
to the decree-laws.

8) Supra-national applications were also interrupted: In addition
to blocking access to the Constitutional Court, possible individual appli-
cations to the European Court of Human Rights were obstructed due to
the promise of establishing a Review Commission related to the acts
under the state of emergency®.

9) The State of Emergency Acts Review Commission (SEARC)
began receiving applications on 17 July 2017. Pursuant to the framework
set out in Decree-law/685, the Commission seems to be the only remedy
granted to persons deprived of their rights in lists attached to the decree-
laws under the state of emergency. The lists include the names of thou-
sands of people who are not linked to the failed coup attempt but only
known for their opposition to the ruling majority party.

Two problems can be pointed out relating applications to the
Commission:

- Reasonable time: Delayed establishment of the Commission and
the failure to observe a reasonable time for applications. A large number
of applications will also prevent decisions from being made in a reason-
able time.

shall be brought before Constitutional Court alleging unconstitutionality as to form or
substance of decrees having the force of law issued during a state of emergency, mar-
tial law or in time of war” (1982 Constitution, Article 148/1).

8“Less than a week ago, there were some very encouraging developments in Ankara.
Decree-laws have been issued which will establish a review commission to examine
appeals against measures taken under the state of emergency. This commission,
which will have a very wide-ranging jurisdiction, is empowered to examine questions
relating to the dismissal of public servants, dissolutions of associations, and a number
of other measures. The creation of this commission is the fruit of the action of all the
Council of Europe bodies. We shall keep a close watch on the work of this commis-
sion... It is essential for democracy and the rule of law in Turkey that the judicial
process remains open to those affected by emergency measures.” (Guido Raimondi,
President of the European Court of Human Rights, Strasbourg, 27 January 2017).
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- For applicants’: It will be an infringement of dignity to try to
clear their names before the Commission for those dismissed from pub-
lic service just because they are opponents to the Government.

10) The Constitution of the State of Emergency: Although the
operation of the constitutional order takes place on the top when it
comes to basic standards internationally applied to states of emergency,
the Law on the Amendment of the Constitution, no. 6771, which was
prepared in the above-stated environment and conditions, and submitted
to popular vote on 16 April 2017 may be considered as the Constitution
of the State of Emergency, or the “Constitution of 15 July.!®”

II. THE CONSTITUTIONAL AMENDMENT

The constitutional amendment was made without complying with
the procedural rules established by the Constitution. This took the
achievements of Ottoman-Republican constitutionalism back to a great
extent in terms of “Fundamental Organs of the Republic” (Articles 75 to
160 of the Constitution). This can be explained through three concepts:
supremacy of law, separation of powers, and constitutional mechanism
of checks and balances.

In terms of procedure, the use of conflict, instead of compromise,
as negotiating tool characterized the process of the constitutional
amendment made pursuant to Law no. 6771 and approved by the refer-
endum held on 16 April 2017.

Vis-a-vis the statements made by the Prime Minister in response to
the first objections to the constitutional amendment, the following was
written in the foreword of the Journal of Constitution Law, no. 10:

“Therefore, the Prime Minister’s statement that no referendum
will be held during the state of emergency is an important but an incom-

 Recently, a new decree-law was issued regarding academics who applied to the

Commission. According to Article 198 of the Decree-law/694 issued on August 25,
2017, in the case that the academics who have been dismissed from their posts are
reinstated in their positions following the review of the Commission, these academics
can only be reappointed to the universities outside of the three major cities (Istanbul,
Ankara, and Izmir), with priority given to the Anatolian universities founded after
2006 with inadequate staff. Therefore, the chance of the dismissed academics from
these three cities returning to their universities was abolished.

10 fbrahim Kaboglu, 15 Temmuz Anayasasi (The Constitution of 15 July), 2™ edition,
Tekin, June 2017.
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plete statement; because a referendum is a consequence. As the constitu-
tional amendment goes through various progressive processes, the state
of emergency influences all process that lead to constitutional amend-
ment, therefore, the state of emergency should be lifted first and then the
Constitution should be brought to the agenda. Moreover, attempting to
achieve a constitutional amendment that intends to nullify a regime in
force is troublesome in such an environment and under the guidance of
state. Besides, Turkey currently does not have any urgent constitutional
problem. It would be more realistic to define it as “a constitutional cri-
sis” or “the process of unconstitutionalization.”

Contrary to the PM’s assurance, the referendum on 16 April was
held under the state of emergency, rather than being abolished for the
constitutional change. Furthermore, the will to retain the state of emer-
gency in force during the “constitutional transition period” (from 16
April 2017 to 3 November 2019) has been expressed, again in contradic-
tion to the Constitution'!.

A) CONSTITUTIONAL CHANGE UNDER THE STATE OF
EMERGENCY

Even though the “constitutional amendment” or “renewal of the
constitution” were brought again to the agenda following the elections
held on 1 November, there was not a free debate on this. Information
pollution with regard to the constitution caused by political discourses
provoked a procedural pollution during the process of constitutional
change, and turned into, over time, a pollution with regard to the consti-
tutional target.

This threefold pollution-confusion of the agenda “prior to 15 July
2016” could only be overcome with “correct scientific knowledge”,
“democratic method” as well as the goal of “rule of law and society of
rights.” But, instead, the information pollution with regard to the consti-
tution deepened and became widespread after 15 July, especially under
the state of emergency. For this reason, scientific knowledge sharing, the
hope for a democratic method and the goal of rule of law slowly faded

' The affirmative words of the Chairman of the Justice and Development Par-
ty/President of the Republic is the sign of making the best of the state of emergency
declared to restore the constitutional and public order disrupted by the failed coup
attempt in 2016 to serve the purpose of “winning elections in 2019”.
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from the official agenda. On the other hand, a radical regime/system
change, which falls within the jurisdiction of constituent assembly, was
an unfamiliar process to the comparative constitutional law since the
priority agenda must have been to restore the usual constitutional order
suspended to a large extent by the practice of issuing decree-laws under
the state of emergency. Additionally, with the help of the Constitutional
Court, this grew into an environment in which many attempts were made
to provide permanence to the decree-laws of the state of emergency'?.

In addition to the rule of comparative constitutional law that the
constitutional amendments should not be carried out under a state of
emergency, the practice of issuing decree-laws in Turkey has made this
amendment a process which must be especially avoided. As a matter of
fact, the reports prepared by the representatives of domestic and interna-
tional organizations have drawn attention to its drawbacks'.

The Venice Commission Report, stating that the elections can be
postponed due to war (Article 78), criticized the abolition of the authori-
ty of Supreme Electoral Board by a decree-law which is not subject to
judicial review to punish private radio and television channels for broad-
casting stories that are partial or biased during the election and referen-
dum campaigns. This was thanks to the change made to the electoral law

12 Technical-Scientific Report on “The Law Amending the Constitution of Republic of
Turkey” to be Submitted to Popular Vote on 16 April, Bertil Emrah Oder, Berke
Ozeng, Didem Yilmaz, Ersin Kalaycioglu, Fazil Saglam, Ibrahim O. Kaboglu, Irem
Berksoy, Murat Somer, Oktay Uygun, Ozan Ertzden, Sibel inceoglu, Sultan
Uzeltiirk Tahmazoglu, Tolga Sirin, Tuncer Ozyavuz, Yunus Emre, Yiiksel Taskin,
Democracy First/Anayasa-Der, March 2017, p. 27.

13 Examples of the constitutional provisions that explicitly prohibit amendment under a
state of emergency: Albania, Estonia, Georgia, Lithuania, Moldova, Montenegro, Po-
land, Portugal, Romania, Serbia, Spain, Ukraine. On the other hand, many constitu-
tions require the postponement of elections under the state of emergency conditions
or the prolonging of the mandate of parliament. To set examples: Germany, Croatia,
Spain, Italy, Lithuania, Canada, Hungary, Portugal, Poland and Russia. In some
countries, a state of emergency may also prevent the dissolution of the parliament.
The most detailed chart in this regard may be found in the Venice Commission Re-
port. See: Turkey, Opinion on the Amendments to the Constitution Adopted by the
Grand National Assembly on 21 January 2017 and to be Submitted to a National
Referendum on 16 April 2017, Adopted by the Venice Commission at its 110th Ple-
nary Session (Venice, 10-11 March 2017), European Commission for Democracy
Through Law (Venice Commission), Strasbourg, 13 March 2017, p. 7-9.
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by a decree-law so that it could be applied to the upcoming referendum
despite the constitutional clause stipulating that “amendments to the
electoral laws shall not apply to the elections to be held within one year
from the entry into force date of the amendments.” (Article 67).

The Venice Commission, putting forward its principles in relation
to the environment provoked by the state of emergency, an environment
which was unsuitable for voters to freely hold their own views, said that
public participation would be problematic for Turkey in an environment
where 190 media outlets were closed. This was confirmed by the
OSCE'" reports!?.

B) PROCEDURE FOLLOWED IN THE LAW NO. 6771
1- The Constitutional Commission process'®

The constitutional amendment proposal, submitted to the Grand
National Assembly of Turkey (GNAT) on 10 December 2016, was dis-
cussed at the Constitutional Commission during nine meetings held from
20 to 29 December 2016, for approximately ninety-one hours and twelve
minutes. Out of nine meetings, five were spent with discussions about
the proposal in general terms. In only four meetings were specific arti-
cles discussed and this resulted in significant changes in the text.

The discussions at the Constitutional Commission began with two
important demands expressed by the opposition parties. The first de-
mand was for the discussions to be conducted in a bigger room so as to
enable not only the councilors of commissioners but also the other depu-
ties and experts to participate; the second was for the discussions to be
broadcasted not only by the GNAT television channel but also at least
three independent news agencies. But these requests were rejected by the
Presidency of the Commission.

14 Organization for Security and Cooperation in Europe.

15 For the Report on 16 April, see: OSCE/Office for Democratic Institutions and Hu-
man Rights-Limited Referendum Observation Mission/Republic of Turkey-
Constitutional Referendum, 16 April 2017, Statement of Preliminary Findings and
Conclusions, 15 pages. For the final report, see: Final Report: Republic of Tur-
key/Constitutional Referendum, 16 April 2017, OSCE/ODIHR Limited Referendum
Observation Mission Final Report, Warsaw, 22 June 2017, 28 pages.

16 Technical-Scientific Report, p. 13-14
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The rejection of the requests that sought transparency in the work
of the Constitutional Commission and the people’s right to information
can be seen as a continuation of the goal of preventing the text from be-
ing brought to the public and political attention prior to its submission to
parliament.

2- Plenary Discussions'’

The final text of the Constitutional Commission was discussed in
the Plenary of the Grand National Assembly of Turkey from 9 to 20
January 2017. Pursuant to the mandatory provision of Article 175 of the
1982 Constitution stipulating that the proposal shall be debated twice,
the first discussion lasted for 6 days and the second for 3 days. The pro-
posal was enacted on 21 January 2017 at 4:00 a.m. following the vote on
the entirety of the proposal.

The method followed in the plenary debates of this text has pro-
vided people with a very limited opportunity to form a free will about
the text because the GNAT sessions relating the constitutional amend-
ment usually coincided with the end of the broadcast time of the TGNA
television channel. Discussions started after 7:00 p.m. and it was possi-
ble to watch them only via internet. Although the debates started in the
evening, the plenary sessions on the constitutional amendment proposal
continued until very early morning. Like the Commission meetings, the
plenary discussions on the proposal which aims at some very fundamen-
tal changes in the 1982 Constitution did not last long. Indeed, in the sec-
ond round of discussions, deputies from the political parties supporting
the proposal seemed to sacrifice, so to speak, the talk time granted to
them by the house regulations and left the rostrum soon enough'®.

Apart from that, the mandatory provision relating the secret ballot
in Article 175 of the 1982 Constitution have been violated for many
times.

The constitutional amendment, accepted early in the morning of 21
January 2017, was sent to the Presidency of the Republic on 2 February
2017, signed by the President on 10 February 2017 and published in the
Official Gazette the following day. Although the meetings held at the

17 Technical-Scientific Report, p. 14-15.
18 Technical-Scientific Report, p. 15.
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Commission and in the Plenary did not last long, the submission of the
amendment to the President of the Republic 12 days later and its signa-
ture by the latter 9 days after from the date of its submission has created
a contradictory situation (the commission and plenary sessions lasted for
a total of 18 days, but after the text had been enacted, it took 21 days
until its publication in the Official Gazette).

In light of this, the essential remarks while evaluating the legisla-
tive process of the constitutional change can be summarized as follows:

- Undue haste which did not allow for the use of any negotiation
methods or reconciliation among political parties;

- Lack of transparency that would allow the public to be informed
on the proposal marked by such a clear polarization;

- This fundamental change, which will come into force after the
elections to be held on 3 November 2019, created both a contradictory
situation and undermined the democratic nature of the text in more pro-
cedural terms.

- The detention of some deputies during the Constitutional Com-
mission and Plenary meetings has created a situation that worsened the
problem of democratic legitimacy. This problem emerged during the
preparation of the text and continued during the parliamentary debates
(including physical fighting).

3- Referendum

According to the OSCE Report, the distinction between party and
state in the course of the referendum campaigns has become ambiguous;
the means of political participation were hindered and further increased
in the Southeast; and legislative regulation of the campaign was enacted
in violation of the Constitution!®.

- On ambiguous division between the party and the state: Ac-
cording to the Final Report of the OSCE?’, in contradiction to the Code
of Good Practice on Referendums, the authorities did not provide impar-
tial information on those who supported the amendments proposed and

1 Final Report, pp. 10-14. Also see: Tolga Sirin, “AGIT ve Venedik Komisyonu Mer-
ceginden 2017 Anayasa Degisikliginin Mesrulugu (The Legitimacy of the 2017 Con-
stitutional Amendment from the Perspectives of the OSCE and Venice Commis-
sion)”, Nasil Dergi, no. 1,07.06.2017.

2 Final Report, pp. 11-13.
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on the views of those who opposed them thus affecting in a negative
way the voters’ ability to make an informed choice. In general, it is for-
bidden for civil society to inform the public about the proposed changes.
It has come to the fore that the campaigns were not conducted under
equal terms. The “yes” campaign, which was more visible and conduct-
ed by the ruling Justice and Development Party and the Nationalist
Movement Party to a certain extent, was supported by many leading na-
tional level public officials including the Prime Minister and the Presi-
dent of the Republic, as well as low level officials although, according to
the 1982 Constitution, these officials are supposed to be neutral vis-a-vis
the political parties and to perform their duties impartially. The President
was the face of the “yes” campaign. He went to many places in the coun-
try, and organized events almost every day to support the changes. This
has led to the ambiguity of the distinction between the party and the
state, contrary to paragraph 5.4 of the OSCE Copenhagen Document of
1990. The Limited Referendum Observation Mission (LROM) of the
OSCE/ODIHR has observed that public resources have been abused
across the country. State ceremonies, such as historic commemoratives
or inauguration of infrastructure projects were used in the campaign, and
some commentators alleged that the attendance was compulsory for pub-
lic officials and university students.

- On impediment of the means of political participation®': “No”
campaign supporters have faced a series of irregular restrictions imposed
on the freedom of campaigning. Many people, who organized the “no”
campaign, were physically attacked. A large number of people have
been arrested on charges of illegally organizing public events or insult-
ing the President of the Republic. Some of the “no” campaign organizers
encountered difficulties in finding a place for their events, or the activi-
ties they organized were cancelled by the authorities or by the facility
owners, usually at the last minute. Except for a few independent wide-
spread and online organizations, media outlets are under the dominance
of the state television station TRT, the state press agency Anadolu
Agency, and private television stations and newspapers owned by busi-
ness people generally involved in public tenders. The majority of nation-
al and provincial media outlets have also been one-sided and supported
the “yes” campaign. A few media outlets, that could give news inde-

2! Final Report, pp. 13-15.
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pendently about the “no” front, were inclined to self-censorship. Since
the failed coup attempt in July 2016, 158 media outlets including 60
television and radio stations, 19 newspapers, 29 publishing houses and
five press agencies have been closed. The Venice Commission described
it as a “mass liquidation of media outlets™.

On the other hand, private security zones have been established in
some southeastern provinces which affected approximately 670,000
electors on the day of the referendum. Local authorities confirmed that
police officers placed near polling stations were instructed to check vot-
ers’ identification documents to identify those wanted for arrest. In the
pre-referendum period, some of the OSCE/ODIHR LROM interlocutors
raised concerns that this could dissuade voters from voting. Besides,
there were concerns about the registration of those having had to flee
their residence, estimated between 355,000 and 500,000 people by dif-
ferent sources according to the United Nations High Commissioner for
Human Rights. NGOs informed OSCE/ODIHR LROM that some of
these voters could not vote??.

- Legal framework and voting as a single package: The declara-
tion of the state of emergency and the measures taken within its frame-
work have adversely affected the legal framework of the referendum.
The adoption of two decree-laws that made permanent changes on elec-
toral laws went beyond the exigencies of the state of emergency: The
decree-law/687, adopted on 9 February, abolished the authority of the
Supreme Electoral Board to impose sanctions on the media; decree-
law/680, adopted on 6 January, changed the registration system of voters
outside the country. The Constitutional Court, contradicting its earlier
decisions and in the face of applications about the state of emergency
practices, decided that it did not have jurisdiction over the decree-laws
under the state of emergency and effectively obstructed applications
about the decree-laws relating the referendum?*. In addition, parliament
did not debate on the decree-laws before the referendum or within the
30-day legal period, which obscured the legal status of the decree-laws
and further reduced the chances of objection. The Supreme Electoral
Board decided the applicability of the latest legislative changes to the
electoral law for the upcoming referendum without taking into account
the constitutional provision stipulating that no amendment on the elec-

22 Final Report, pp. 9-10.
%3 Final Report, p. 6.
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toral laws may come into force within at least one year from the date of
adoption, and by also being in clear contradiction to international good
practice’*. According to the accepted constitutional amendments, the
applicability of this provision was suspended until the next parliamen-
tary and presidential elections.

As pointed out in the OSCE Report, “contrary to international
good practice, the 18 proposed amendments affecting 72 articles of the
Constitution were voted on as a single package”> . This method deprived
voters from making choices for each of the different issues raised by the
changes.

The information in the above-stated reports has not been contra-
dicted by the Turkish authorities. The criticisms expressed by some min-
isters can be seen as an attempt to attract the subject to the political arena®.

C) CONTENT: SUPREMACY OF LAW/SEPARATION OF
POWERS/CHECKS AND BALANCES

The amendments made by Law No. 6771 relate to the third part of
the Constitution, which carries the title “Fundamental Organs of the Re-
public”. Along with focusing on the executive body, there are also sig-
nificant changes in the legislative and judicial fields. For this reason, in
the evaluation of the content, the “rule of law” principle (Article 2 of the
Constitution) can be taken as a framework.

The supremacy of law, the separation of powers, and the mecha-
nism of checks and balances can be categorized as the pillars of the rule
of law. So, the constitutional amendment can be evaluated in this respect:

1- Separation of powers?’

The separation of powers corresponding to the distinction among
duties and powers relating the rulemaking, execution and control has
been abolished to a great extent by Law No. 6771.

24 Final Report, pp. 6-7.

25 OSCE Report, Preliminary Findings, p. 4.

26 We should note that the “personal observations from the field” made during the elec-
tion campaign confirm the cautious language of the reports.

27 For relevant contributions in this issue, see: Tolga Sirin, “2017 Anayasa Degisi-
kliginin Yargi Bagimsizlig1 Yoniinden Degerlendirilmesi (Remarks on the 2017 Con-
stitutional Amendment in terms of Judicial Independence)”; and Nihan Yanc1 Ozalp,
“2017 Anayasa Degisikliklerinin Yasama-Yiiriitme iliskilerine ve Yargi Bagimsizli-
gima Etkileri (Effects of the 2017 Constitutional Amendments on Legislative-
Executive Relations and Judicial Independence)”.
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- Executive: Executive authority, consisting of the Government
and the Presidential organs and authorities, is given to one person. Even
though different qualities are used for this one person such as the Presi-
dent of the Republic, the Head of State or the President, the Presidency
of the Republic, having a neutrality to make sure staying on top of the
daily politics, as well as the Government, working in the form of coun-
cils (collegial organ), have been abolished?®.

- Legislature — composition/legislative function/termination:
Despite the increased number of deputies from 550 to 600, the GNAT
became distanced from people because the term of office was also ex-
tended from 4 to 5 years. It is envisaged that the legislative elections will
be simultaneous with the presidential one. The way was also opened for
the President of the Republic to become chairman of a political party.
All these give the President of the Republic a decisive role in the com-
position of the majority at the Grand National Assembly, since there is
no intra-party democracy.

In terms of legislative function, Parliament’s ability to set norms
has been narrowed; the authority to issue empowering law has been
abolished, the authority to return legislation granted to the President of
the Republic has brought the will of one person above the will of 300
people. Besides, the power of the Grand National Assembly to supervise
the executive has been narrowed down on highest degree. (While the
legislative power of the Grand National Assembly of Turkey has been
limited, a wide range of normative power has been granted to the single-
person execution which can be used directly. The “self-authorization” on
assignments 1s also worth mentioning. The authority to declare and regu-
late a state of emergency is also in this frame.)

When it comes to termination of the legislature, while the GNAT
can hold new legislative elections only by a three-fifth majority, the
President himself may decide to call elections and the termination of the

legislature for convenience®.

28 The president’s party chairmanship and neutrality are incompatible with each other.

2% In response to criticism directed at this authority, it is generally said “the presidential
election is renewed as well”’; there is no doubt, however, that the President of the Re-
public will bide his time for the renewal because of concerns for having majority in
the new parliament.
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In short, the change made by Law No. 6771 contradicts the consti-
tutional provision which stipulates “Legislative power is vested in the
Grand National Assembly of Turkey (...). This power shall not be dele-
gated” (Article 7).

- Judicial: Although a mention of impartiality was made by stipu-
lating that “Judicial power shall be exercised by independent and impar-
tial courts on behalf of the Turkish Nation”, a decisive role in the com-
position of the Judges and Prosecutors’ Council has been granted to the
President of the Republic. The Council now becomes “partisan”. This
does not only carry the risk of jeopardizing its impartiality but also its
independence. Indeed, the first practice has confirmed this concern®.

When it comes to authority to designate and appoint members of
the Constitutional Court !, this will certainly reinforce the authority of
the President of the Republic over the legislative power.

To sum up, by placing the judicial organization and functioning
under the direction of the President of the Republic, the separation of
powers has been largely obliterated™?.

2- Check and balance mechanism

The constitutional check and balance mechanism requires not only
a distinction between the organs which sets the norms and executes
them, but also independence of the organ that controls these two. In this
framework, the trio of “duty + authority + responsibility” has a decisive
function. Authority is recognized for the fulfillment of a duty; and abuse
of authority and duties makes necessary the operation of the responsibil-
ity mechanism.

With the Law no. 6771, the President of the Republic, now
equipped with not only the executive duties and authorities but also sig-

30 By the way; some people supporting the change misunderstood and misinterpreted
the saying “in the name of the nation” in Article 9. This is not related to being elect-
ed; it rather reflects the credible and convincing nature of judicial decisions for the
“public conscience”.

31 Removal of two memberships for those from judiciary-origin strengthened the posi-
tion of the President of the Republic in the composition of the Constitutional Court.

32 The hierarchic set of rules (norms hierarchy) such as “constitution-law-bylaw-
regulation” has been also broken down especially due to five different categories of
presidential decrees.
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nificant authorities relating the legislative and judicial, has been immun-
ized against any principle of responsibility (except for the criminal).

Such an arrangement is incompatible with the essence of constitu-
tionalism.

3- Supremacy of law

The supremacy of law requires the applicability of the Constitu-
tion, the international conventions that Turkey is signatory to, and the
general principles of law while setting and implementing the norms.
However, the power of appointment granted to a single person and a
kind of “self-authorization” within the normative category will empha-
size the political preferences of this person rather than the supremacy of law.

The Constitutional Court, as the principal review body, will be in-
sufficient to secure respect for the supremacy of law, even under the
assumption that it will make independent decisions, since it reviews laws
after they have been adopted — that is months or maybe years later.

As a result, in the event of full enforcement as of 3 November
2019, the fundamental organs of the Republic will be shaped in the di-
rection of one person’s will: although Article 2 of the Constitution re-
mains intact “on paper”, the Republic of Turkey will lose its nature of
being a “democratic state governed by rule of law”33,

III. THE 16 APRIL REFERENDUM AND BEYOND

Besides the question as to whether the statements about the sub-
mission of the constitutional amendment to the popular vote, while the
legislative process was still ongoing, affected the debates before the
GNAT, the fact that there was not an explicit social inquiry in relation to
the composition, duties and authorities of the legislative and executive
powers has raised the question of whether the referendum was being
manipulated to achieve a political goal.

33 In this regard, see: Kemal Gozler, Elveda Anayasa/16 Nisan 2017°de Oylayacagimiz
Anayasa Degisiklikleri Hakkinda Elestiriler (Farewell to the Constitution/Criticism
of the Constitutional Amendments to be voted on 16 April)”, 3 edition, Ekin, March 2017.
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A)UNSTAMPED BALLOTS AND ENVELOPES/“YES”
MARKED STAMPS

The three main problems that are officially accepted but also make
the 16 April referendum controversial are:

- Unstamped ballots: Especially in eastern provinces, numerous
unstamped ballot papers and their use were reported.

- Unstamped envelopes: Likewise, it has been determined that the
envelopes were unstamped.

- “Yes” stamps: It has been determined that, during the referen-
dum, the stamps marked “yes” were also used, besides the stamps only
marked “Preference” and normally used by voters to choose between
“yes” or “no” choices.

The Supreme Electoral Board, during the voting period and in re-
sponse to the reported irregularities, made a decision in haste and stated
that the unlawful practices in question were not in quantities and quali-
ties that would change the result of the referendum?.

But, pursuant to Law No. 298%, “Envelopes not bearing the
stamps of the County Election Boards and the ballot box committees are
deemed invalid” (Article 98) and “ballot papers not bearing the stamp of
the ballot box committee are invalid” (Article 101, Amended in 2010).

B) DECISIONS OF THE SUPREME ELECTORAL BOARD

The Supreme Electoral Board decided on 19 April about the appli-
cations relating the 16 April voting and announced the final result of the
constitutional referendum on 27 April.

Despite the explicit bans in the law, the Board deemed valid the
unstamped envelopes and ballot papers. The Board decided accordingly that:

“In cases where there is no doubt as to being sent by the Supreme
Electoral Board, it shall be deemed valid the votes used with ballot pa-
pers and envelopes which were unstamped as a result of the fault or neg-
ligence of ballot box committees™.

3% To top it all, the following statement of the President of the Republic, especially
considering he had previously stated that this constitutional amendment was his own
project, is meaningful: “No use closing the stable door after the horse has bolted.”

3 Law on Basic Provisions on Elections and Voter Registers, No.: 298, Date:
26/04/1961.

3¢ The Supreme Electoral Board, Decision no.: 2017/560, Date: 16 April 2017. For an
evaluation of this decision, see in this issue: Tolga Sirin, “Referandum ve Serbest
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The formal calls for a decision of the Supreme Electoral Board
was rejected this time by majority of votes®’, and the result of the consti-
tutional referendum was finalized as follows by the decision 2017/663%:

“Results Throughout Country Including the Out-of-Country Voter
Registrations: Registered voters 58.291.898; total votes 49.798.855;
turnout 85.43%: valid votes 48.936.604; invalid or blank votes 862.251;
“Yes” votes 25.157.463, representing 51,41% of the valid votes; “No”
votes 23.779.141, representing 48.59% of the valid votes. This has been
determined with a combined official report (Official Report on Results
of the Constitutional Referendum).”

C)ON THE LEGITIMACY OF THE REFERENDUM

There were appeals before the Constitutional Court and the Euro-
pean Court of Human Rights over the decision of the Supreme Electoral
Board.

1. The Constitutional Court ruled that the application was inadmis-
sible in terms of “subject-matter jurisdiction”: “It must be decided that
the application is inadmissible, for the above-mentioned reasons, due to
lack of subject-matter jurisdiction without further examination of other
admissibility conditions®.”

2. The CHP applied to the European Court of Human Rights re-
garding the results of the constitutional referendum using the right of
individual application*® and demanding the determination of violation of
rights, renewal of the election, and compensation.

3. Legitimacy: Summary of the Board’s decisions, “It is clearly
unlawful but I will reject any appeals”. The Constitutional Court, on the
other hand, said “I lack subject-matter jurisdiction, so I cannot review

Secim Hakki: Yiiksek Se¢cim Kurulu'nun 16 Nisan 2017 Tarih ve 560 Sayili Karari
Hakkinda Bir Degerlendirme (Referendum and Right to Free Election: An Evalua-
tion of the Decision of the Supreme Electoral Board, Number 560 and Date 16 April
2017)”.

37 The Supreme Electoral Board, Decision no.: 2017/573, Date: 19 April 2017.

3 The Supreme Electoral Board, Decision no.: 2017/663, Date: 27 April 2017 (Official
Gazette Repeatedly; 27 April 2017).

3 (The Constitutional Court, Application of Nurullah Efe and People’s Liberation
Party, Part One, 2017/20127, 7/6/2017).

404 July 2017.
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it.” Waiting for the decision of the European Court of Human Rights, the
questions of the legitimacy relating the announced percentages will
seemingly continue to exist for two main reasons:

-Questionable results: The Supreme Electoral Board has con-
firmed in a sense by its rulings that the referendum was problematic.
However, it avoided some possible actions such as announcement for
invalidity of the unstamped ballot papers, recounting of votes, or annul-
ling the voting*!.

-Consequences of the change: The most radical change of the Ot-
toman-Turkish history, and the most contested one with regard to its
supporters and opponents, will always carry the shadow of the illegiti-
macy, even assuming that the results announced by the Supreme Elec-
toral Board are correct (reflect the truth)*?>. Undoubtedly, the main ques-
tion here 1s on how and in what circumstances such a result is obtained,
rather than the result itself. Saying that “We increased the 30% support
to 51.4% in 70 days™* can be seen as numeric expression of the percep-
tion operation provoked by the state-sponsored campaign under the state
of emergency conditions**.

Keeping attributions such as “abusive constitution”, “opportunistic
constitution”, “good bye constitution”, in mind may deepen the question
of legitimacy but they also keep alive the hope for a democratic constitu-
tion because they make the non-sustainability of an order based on an
“abusive” or “opportunistic”’ constitution clear.

IV. CONSTITUTIONAL TRANSITION PROCESS

Turkish society was not fully informed on the content of the Law
No. 6771. In addition, the amendment was not adopted following the

4! There is a clear parallelism between the saying of the President of the Republic “No
use closing the stable door after the horse has bolted” and the decision of the Su-
preme Electoral Board.

42 Such a constitutional agenda showed how hypocritical the AKP’s “Yenikap1 Spirit”
discourse is, reminded so often to CHP.

43 Binali Y1ildirim, PM, 6.6.2017.

4 There is a direct relationship between the “Justice March”, initiated in Ankara on 15
June 2017 by the CHP Chairman Kemal Kiligdaroglu and ended with the huge meet-

ing held on 9 July at Maltepe Square, and the constitutional amendment voted on
April 16.
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constitutional procedures and the procedure did not provide a basis for
free debate on the pros and cons of the amendment.

Beyond the statements not reflecting the facts about the Law no.
6771 such as “a more responsible president”, “the elected can be called
to account”, “the presidential government system will be established”,
etc., a propaganda campaign was carried out accompanied by slogans
such as “say yes for the survival of the state and nation.”

Aside from the question of whether or not this information reflects
reality, they contradict the way in which the text of the amendment en-
ters into force. Why? Because only three articles of the constitutional
amendment entered into force. These are the regulation for the president
to become party member (and chairman), the amendment relating the
restructuring of the Board of Judges and Prosecutors, and the abolition of
the Military Court of Cassation and the Military Administrative Court.

Apart from these three articles, the constitutional amendment will
enter into force only after the elections on 3 November 2019. Here are
two main contradictions:

- If the entry into force of the amendment was to be spread over
the years, why was the time period dedicated to debating the amendment
so limited? The Grand National Assembly of Turkey spent only two and
a half weeks for an amendment which will not enter into force for about
two and a half years. Why did the “procedure and time pressure” become
an issue in addition to the inconveniences of the state of emergency con-
ditions? Why was an unusual “constitutional stress” created?

- “The survival of the state and nation”: If there was an actual sur-
vival problem, can there be a persuasive reason for waiting until 2020 to
bring Law No. 6771 into force? If there is indeed a link between the
“survival problem” and the provisions that are already in force, it is a
more realistic approach to say that the issue of “survival of the party”
comes to the forefront because the first thing the President of the Repub-
lic in office did was to take the helm of the party. On this argument,
can’t we assume that the “Party State” assertion is also confirmed? The
involvement of the Board of Judges and Prosecutors in the transitional
state does not undermine such a claim since “placing the judicial power
under the direction of the party” can be considered as an important in-
strument of the party-state project, and the practice confirms it*.

45 Until the probes of 17-25 December 2013, the problem most complained about in the
exams for the selection of judges was the preferential treatment of the Community
members in defiance of knowledge (merit). On the other hand, in the examinations
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Even though the gradual entry into force brought about many un-
certainties over the constitutional transition period, the main problem
here is that, as we already mentioned, the immediate enactment relating
the President’s party membership and the organization of the judiciary.
If indeed the “survival of the state” problem was top priority, Law No.
6771 should be put into force as a whole and within a period of three
months, for example. Since this was not the case, how can one argue that
the “leader’s and party’s worry of winning the 2019 elections” is not
determinative?

Ibrahim O. Kaboglu/31 July 2017

held after the stated probes and the failed coup attempt of 15 July, membership of
other communities or the party itself became important. Are the questions asked to
the candidates for judge-prosecutor positions such as “Have you ever taken on a task
or been involved in activities for the AKP organization?”, not a sign that the judiciary
is being used as a milestone towards creating a “party state”?



