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Nisan 2011'de yapilan AHUADstanbul Yuvarlak Masa toplanti-
sinin kitaplalyor olduzunu goérmek beni son derece memnun etti. Yu-
varlak Masa toplantisi ve buradaki canli tanlar, en az dort 6nemli
noktaya gsaret etmektedir.

Oncelikle,istanbul Yuvarlak Masa toplantisi ve Tiirk yazarldmn
toplantiya katkilari ile bu ciltte yer alan Turkzgalar, Turkiye'deki sivil
toplumun dinamik yapisini ortaya koymaktadir. Dimyafarkli tlkele-
rinde ve belki de 6zellikle Bati Avrupa’da, Turkiygerine targmalari
stereotipler dizeyinde ve iki “kamp” arasindakiggr dsi kutuplama
seklinde basite indirgemeye yonelik yanlir egilim mevcuttur. Gergek
bundan ¢ok daha karmk ve esasinda diinyanin geri kalaninin, anayasa
reforma ilgkin konular da dahil olmak tzere, Turkiye'desgnan targy-
malarin ¢ok yonlulginden ve farkhliklarindangenecgi cok sey var.
Bense gecmte, Insan haklari ve terérle miicadele alaninda gitlg
Milletler Ozel Raportorii oldgum donemde, bilhassa Turkiye'deki te-
rorle miicadele yasasinin ve uygulamalarinin ulasiarinsan haklari
normlarina uygunigunu degerlendirmek amaciyla 2006’da Turkiye'ye
yapilan Ulke ziyareti sirasinda buradaayaan targma ve gekmelerle
yakindan ilgilenme olarg yakalamstim®.

ikinci olarak bu kitap, anayasa hukukunun ve anayagaikuna
ili skin akademik bilgilerin gercek diinya icin ne kadatamli oldgunu
ortaya koymaktadir. Her ne kadar s6zU gecen p@i@yg siyaset olsa
da, bunlar bir normatif luk icinde slemezler. Anayasa hukuku, ana-
yasanin hukuki gayiciligi ve bir anayasanin nasil yenilenmesi gerekti-
gine iliskin anayasada mevcut kurallar gibi meselelatdalmak tzere
toplumsal konularda son derece buytk bir 6nemeptiahPara, gic ve
halk destgi ile nelerin yapilmasina izin verilegeve hatta nelerin mim-
kiin olabilecgi konusunda sinirlar koyar. Ayrica anayasa hukuku,
mellerini buytik oranda felsefi geleneklerden alandisiplindir; bu ne-
denle, kendi sinirlarinin bilincindedir ve kimi dunlarda yasaya saygi
duyulmamasina kadar varabilecekrabicimsellikten kaginmak gerekti-
ginin farkindadir. Anayasa hukuku, kendi sinirlamrarkinda ve top-
lumsal gorgleri dikkate almaya hazir olgu sirece, toplumsal ggimi
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yoneten usul ve esas kurallari ortaya koyma ve tgiealevini yerine
getirebilecektir.

Ucuinctl olarak,istanbul Yuvarlak Masa toplantisinda bulunan
uluslararasi korgmacilar ve katilimcilar ile buradan cikan bu cdye-
sinde, uluslararasi bakiagisiyla kagplastirmali baks acisinin, Tur-
kiye’deki tartsmalarla dg@rudan etkilgime girmesine olanak gkn-
mistir. Tahmin edilecg Uzere bugun Turkiye'de tagtlan meselelerin
bircogunun benzerleri, dinyanin farkli Glkelerinde, bugim da gec-
miste yganan anayasal geteler suresince de ganmstir. Belki de
uluslararasi goglerle kasilastirmali goriglere bu kadar ihtiya¢ duyul-
masinin nedeni, anayasa hukukungkiti akademik birikimle zengin
felsefi digiince gelenekleri arasindaki gucligba. Butun ulkelerin ana-
yasa hukuku gelimlerinin kendilerine has 6zellikleri olmasinaznaen,
bu uluslararasi gosier yine de anlam ifade etmektedir.

Dordiinci ve son olarakstanbul Yuvarlak Masa toplantisi ve bu-
radan cikan caimalar, AHUAD'I bir 6rgit olarak gejtirmenin s&la-
yacal imkanlari ve 6nemini ortaya koymaktadir. Dil farédan kaynak-
lanan engellere, yasal sistemlerle gelenekler ralaki farkliliklara r&-
men, c@rafi sinirlari @an kasilastirmali ve uluslararasi tagtmalarla
fikir alisveriglerine yonelik daimi bir ihtiyac mevcuttur. Birc@nayasal
konuya ilgkin tartsmalar, nitelikleri itibariyle, uluslararasi ve kigeddir.
Anayasa Hukuku Uluslararasi Degiige, bu tartgmalar icin forum
olusturmasi bakimindan ihtiyac¢ vardir. Dinya ¢capindakitartsmalara
katilan insan gruplar gesedikce AHUAD, kendisini, yaygin Uyele
dayal ve udyelerin aktif katihmini gkyacak bir faaliyet programina
sahip bir Gye orgutgeklinde gelstirmek ihtiyaci hissedecektir. Buginin
anlik elektronik kuresel ileim dinyasinda AHUAD, dunyanin farkh
bdlgelerinden anayasacilar arasindaki gieti kolaylastiracak olan
kendi web sitesi ile birlikte interneti, bugiine kadkullandgindan ¢ok
daha fazla kullanmalidiinternet bloglari veya e-posta adres listeleri ile
birlikte sunulan tematik agairma gruplarimiz, bu yonde daha hizli iler-
lemek icin iyi bir balangi¢ olmaktadir.

Bu 6nemli cildi meydana getirerek gercekielikleri basarili ¢ca-
lismadan dolayi editorleri kutluyorum.

Profesdr Martin Scheinin
AHUAD Bgkani



FOREWORD

It gives me much pleasure to see the proceedingjseofACL Is-
tanbul Round Table of April 2011 proceed into pcdlion as a book.
The Round Table and the lively debates there westntony to at least
four important matters.

Firstly, the Istanbul Round Table and the contidng by its
Turkish authors, and Turkish contributors in th@wne, demonstrate
the vibrant nature of Turkish civil society. In ethparts of the world,
and perhaps particularly in Western Europe, thex® dften been a la-
mentable tendency to simplify the Turkish debatesthe level of
stereotypes and an unfounded polarization betwwericamps”. Real-
ity is much richer, and in fact the rest of the lddnas a lot to learn of
the sophistication and nuances of the Turkish @sbanbcluding in is-
sues related to constitutional reform. Personalbgnefited of the possi-
bility of engaging with Turkish debates and devebemts through my
earlier position as United Nations Special Rapporten human rights
and counter-terrorism, including through a countrsit to Turkey in
2006 to assess the compatibility of Turkey’s coutagerorism law and
practice with the international norms of human tigh

Secondly, this book demonstrates the relevanceons$titutional
law and constitutional scholarship to the real @wodlthough money,
power and politics do matter, they are not opegaitna normative vac-
uum. Constitutional law, including in issues suehtlze legally binding
force of the constitution and its own rules abootvha constitution is
amended, are of enormous societal importance. @dbegonstrain what
is permissible, even possible, to do through mopewer and popular
support. At the same time, constitutional law @istipline that is deeply
rooted in philosophical traditions, so that it b@es conscious of its
own limits and of the need to avoid excess formaliwhich in the worst
case may result in a lack of respect for the lawbBing mindful of its
own limits and open to listening the voices of sbgi constitutional law
will be able to perform its function of providingné guarding the proce-
dural and substantive rules that govern societahgé.
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Thirdly, through the involvement of the internatbispeakers and
participants in the Istanbul Round Table and irs tl@sulting volume,
international and comparative perspectives arevalfbdirectly to inter-
act with the Turkish debate. Not surprisingly, mafythe issues now
debated in Turkey, have their counterparts in thesttutional devel-
opments in other parts of the world, either cullseat in earlier phases.
Perhaps just because of the strong link betweestitational law schol-
arship and the rich traditions of philosophicalugbt, we find a lot of
room and need for international and comparativeudisions. They are
relevant in spite of the unique features in theetlgyment of the consti-
tutional law of individual countries.

Fourthly and finally, the Istanbul Round Table &ahé resulting
proceedings demonstrate the importance and potenfideveloping the
IACL as a membership organization. There is a paananeed for
comparative and international debates and exchamgess geographi-
cal borders, despite linguistic barriers and déferes between legal
systems and traditions. The debates on many comstial issues are
international and global in character. The Inteomal Association of
Constitutional Law is needed as a forum for thosleatles. As the circles
of people involved in those debates across thednarg broadening, the
IACL needs to see and develop itself as a memhemiganization, with
a wide membership basis and with a program of idievthat enables
the active involvement of everyone. In today’s wodf instantaneous
electronic global communication, the IACL must muunbre than until
now utilize the internet, including its own website facilitating com-
munication between constitutionalists in differpatts of the world. Our
thematically based research groups, coupled weifr thternet blogs or
e-mail distribution lists, provide a good start fmoving ahead in the
right direction.

| congratulate the editors for the good work thayendone in put-
ting together this important volume.

Professor Martin Scheinin
President of the IACL



