CUMHURBASKANI: SECiM VE GOREVE BASLAMA SURECI
(PRESIDENTIAL ELECTION AND HIS INVESTITURE)

BASINA VE KAMUOYUNA
(TO THE PRESS AND PUBLIC OPINION)

Cumhurbagkanligi se¢imi sonrasinda Basbakanlik ve Cumhurbas-
kanlig1 statiisiine iligskin bir tartisma siirdiigilinii izlemekteyiz. Bu tartis-
malarin merkezinde bir takim anayasal sorular yer almaktadir. Tiir-
kiye’de secim hukukuna iliskin yasal ve anayasal diizlemde tutarli ve
uyumlu diizenleme geregini gozardi etmeksizin; Anayasa Hukuku Aras-
tirmalart Dernegi olarak kamuoyunu aydinlatma ve bilgilendirme so-
rumluluguyla bu sorulara yanit vermeyi amacliyoruz.

Soru 1: Cumhurbaskam secilmis olmanin Milletvekilligi ve
Basbakanlik sifatina bir etkisi var mdir?

Anayasa’ya gore “Cumhurbaskant secilenin, varsa partisi ile ili-
sigi kesilir ve Tiirkiye Biiyiik Millet Meclisi iiyeligi sona erer.” (AY
md.101/son; 6271 sayili Cumhurbaskanligt Se¢im Kanunu, md.4/5).
Buna gore bir adaym milletvekilligi ve buna bagli olan basbakanligi ile
parti liyeligi, “cumhurbaskan: secildigi an” diiser.

Soru: 2 “Cumhurbaskam secildigi an” ne zamana denk gel-
mektedir?

Anayasa’ya gore Cumhurbaskanligi seciminde “gecerli oylarin
salt cogunlugunu alan aday Cumhurbaskant secilmis olur.” (md.102/2).
Yani “cumhurbaskan1 secildigi an” ifadesi adayin Cumhurbagkanligi
secimindeki “gecerli oylarin salt cogunlugunu aldig1 an1” ifade etmekte-
dir. Bu an1 saptayan makam Yiiksek Se¢cim Kurulu’dur (Y SK).

Cumhurbasgkanligi Se¢cim Kanunu'nun “Cumhurbagkanligi Seci-
minin Sonuc¢landirilmasi” baslikli 20°nci maddesine gore “Cumhurbas-
kant seciminin kesin sonuclari, Yiiksek Secim Kurulu tarafindan Tiirkiye
Biiyiik Millet Meclisi Baskanligi ile Cumhurbaskanligi Makanuna bildi-
rilir, kamuoyuna ilan edilir ve Resmi Gazetede yayimlanir”. Bu hiikiim
cercevesinde se¢imlerin yapilmasindan sonraki siire¢, dort asamada
ilerlemektedir.
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Birinci agama: YSK Bagkaninin 10 Agustos Pazar aksami Cum-
hurbaskanlig1 secim sonuclariyla ilgili aciklamasi, secilen kisinin kamu-
oyu bilgisine sunulmasidir.

Ikinci asama: 11 Agustos pazartesi giinii, se¢cim sonuclarinin YSK
web sitesinde duyurulmasi, bilginin kamuoyuna yazih olarak sunulmasidir.

Uciincii asama: Cumhurbaskanlig1 secimi sonuglariin Resmi Ga-
zete’de yayimlanmasidir.

Doérdiincii asama: 12’nci Cumhurbagkanina tutanagin verilmesi
ve and i¢gme toreni yapilmasidir.

- Bilgi edinme hakkiyla ilgili olan ilk iki asamada kamuoyu ve
aday, cumhurbaskani secildigini 6grenmis olur. Resmi nitelik tagimayan
bu asama, kendisine “tarafsizlik” atfedilen (AY, md.101) Cumhurbas-
kanligi makamina secilen kisinin, etik agidan siyasal taraflilik iceren
eylemlerde bulunmamasini gerektirir.

- Secim sonuglarinin Resmi Gazete’de yayimlanmasi seklindeki
liciincii asamada aday, resmen Cumhurbaskani secilmis olur ve artik
partisiyle ilisiginin kesilmesi ve parlamento iiyeliginin sona ermesi hu-
kuki bir zorunluluk olur. Kararin Resmi Gazete’de yayimlanmasindan
sonra 12’nci Cumhurbaskanligina secilen kisinin bagbakanlik, milletve-
killigi ve parti iiyeligi yapmasi artik anayasal ve yasal olmayacaktir.

- Dordiincii asama 1se, yeni Cumhurbagkaninin goreve baslama
anin1 ifade etmektedir. Anayasa’ya gore andicme, goreve baslarken ya-
pilan bir eylemdir (AY, md. 103/1). Anayasa’nin “Cumhurbaskant go-
reve baslayincaya kadar gorev siiresi dolan Cumhurbaskaninin gorevi
devam eder” (md. 102/4) hiikmii geregince 11°'nci Cumhurbagkani,
12’nci Cumhurbaskani yemin ettigi ana kadar gérevde kalmaya devam
eder.

Yani 6271 sayili Cumhurbagkanligi Secim Yasasi “se¢imin kesin-
lesmesi” ile “gOreve baslama” konularini ayri ayr1 diizenlemekte ve
bunlar1 iki ayr1 zaman dilimine yaymaktadir. “Makamin baska bir se-
beple bosalmasi halinde” bu siirenin ii¢ giin olarak belirlenmis olmasi
da, bu ayrimin Yasa’daki kesinligini gostermektedir. Yani Anayasa’nin
amir hiikmii, adayin statiisiindeki hukuki degisimini, “secilme” islemine
baglamistir. Andigme toreni, géreve baslama kosuludur. Anayasa, boy-
lece, secilme ile goreve baslama arasinda bir “gecis donemi” Ongormiis
durumdadir.
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Bu bilgiler ¢ercevesinde denilebilir ki;

- Bir aday, “Cumhurbaskan secildikten” sonra milletvekili, bagba-
kan ve parti iiyesi sifatin1 kaybeder.

- Bir aday, Cumhurbaskam “secildigi andan” goreve basladigi
“andigme” anina kadar bu sifatlarla herhangi bir hukuki islem gercekles-
tiremez. Gergeklestirilen islemler “yok™ hiikmiinde olacaktir.

“Anayasanin uygulanmasini, devlet organlarinin diizenli ve
uyumlu ¢alismasint gozetmekle” yiikiimlii (md.104) miistakbel Cumhur-
baskani’nin, “sec¢ilmesi” ile “géreve baslamasi” arasindaki zaman dili-
minde Anayasa’nin emredici hiikiimlerinin gereklerine aykiri davran-
masi, Anayasa’nin ihlali anlamina gelir. 15 Agustos 2014

Basina ve kamuoyuna saygiyla duyurulur.

Anayasa Hukuku Arastirmalari Dernegi
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PRESIDENTIAL ELECTION AND HIS INVESTITURE
TO THE PRESS AND PUBLIC OPINION*

We see that there is a discussion going on over the status of the
Prime Minister and the President lately. Some constitutional questions
lie at the heart of such discussions. We, as the Association of Research
on Constitutional Law, intend to answer these questions with the sense
of responsibility to elucidate and inform the public opinion.

Question 1: Does electing a President have an effect on the
capacity of Deputy and Prime Minister?

According to the constitution, "If the President-elect is a member
of a party, his relationship with his party is severed and his membership
of the Grand National Assembly of Turkey ceases.” (Article 101/last in
the Constitution; Article 4/5 in Presidential Election Law numbered
6271). Accordingly, the role of deputy and prime minister and the
parliamentary membership of a candidate terminates once he is elected
as President".

Question 2: What does "the moment of electing as President"
correspond to?

According to the constitution, "candidate receiving absolute
majority of valid votes is elected as President" in election of Presidency
(Article 102/2). That is, "the moment of electing as President" means
"the moment when candidate takes absolute majority of valid votes" in
presidential election. Authority determining this moment is Supreme
Election Board (YSK).

Pursuant to article 20 titled "Finalization of Presidential Election"
in Presidential Election Law, "Final results of Presidential election are
notified to Turkish Grand National Assembly and Presidential Authority
by Supreme Election Board, announced to public press and published in
Official Gazette". The next process after the elections within the
framework of this provision proceeds in four stages.

First stage: It is the statement of YSK Chairman about
Presidential election results on 10 August Sunday evening, the
presentation of person elected to the information of public press.

" Translated from Turkish by Duygu SIMSEK AKTAS, LL.M
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Second stage: Announcement of election results in YSK web site
on 11 August Monday, presentation of information to public press in
written form.

Third stage: Publication of Presidential election results in Official
Gazette.

Fourth stage: Submission of minutes to 12th President and taking
an oath.

-In the first two stages related with right to information, candidate
learns that he has been elected as president. This stage, not bearing
official nature, imposes an ethical responsibility on the person elected to
the Presidency and for whom "neutrality" is required (Article 101 in the
constitution), not to take partisan actions.

-In the third stage in which election results are published in the
Official Gazette,

the candidate is officially elected as President, his connection with
his party is severed and termination of his parliamentary membership is
a legal obligation. After the decree is published in Official Gazette, it
cannot be constitutional or legal for the person elected as President to
serve as Prime minister, deputy and party member.

-The fourth stage expresses the moment of inauguration of the
recently elected President. According to the constitution, taking an oath
is an action performed while starting to coming into office (Article 103/1
in the constitution. Pursuant to the provision of the constitution
"President whose assignment expired continues to serve until the
recently elected President starts to serve" (Article 102/4), 11th President
continues to remain in the term until the moment when 12th President
takes an oath.

That is, Presidential Election Law numbered 6271 regulates
"finalization of election" and "inauguration" issues separately and
spreads these two different timeframes. "In case office becomes vacant
due to another reason", this period is determined as three days and this
shows the precision of this separation in the Law. That is, a mandatory
provision of the Constitution binds the legal change in stature of the
candidate to "election" procedure. Taking an oath ceremony is the
condition of inauguration. The Constitution envisages a "transition
period" between election and inauguration.
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It can be said within the framework of above-mentioned
information;

- The candidate losses the capacity of deputy, prime minister and
member of parliament by being elected.

- The candidate cannot perform any legal transaction under these
capacities from the "moment result of the election is announced" until
"the moment of taking an oath". Any transactions performed will have
been null and void.

- The failure of the President who is liable to "implement
constitution, supervise regular and consistent performance of
government bodies" to act properly according to imperative provisions
of Constitution in timeframe between "election" and "inauguration"
means a constitutional crisis and violation of the Constitution.

Kindly declared to the press and public opinion.

Association of Research on Constitutional Law
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