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OZET

Anayasalar, siyasal iktidarin elini guclendirmekidegil, siyasal
iktidar1 sinirlandirmak amaciyla yapilgga anayasal bir devletin kurucu
belgesi olma nitedini kazanirlar. Bu sinirlamanin g#i yol ve yontem-
leri vardir. En glevsel olanlari yarginin muhalefetin ve kamuoyuayn
dinlanmasini ggayacak her tirli ilefim kanalinin gérevlereni gerek-
tigi gibi yapmalarina firsat verir nitelikte huikiimlemayasaya koymak,
bir bagka deysle iktidari sinirlayan gugclerin 6nund acarak hakoz
gurlukleri giivence altinda tutmaktir.

Demokratik bir anayasanin oncelikli dizenleme alaaklar ve
ozgurluklerdir. Ozgurlik oncelikle siyasi bir sodur ve bir demokra-
side 6zgurluk talep etmek, ortaksgan alanimizin tum bireyler acgisin-
dan ait paylasilacak 6zgurltkler dizeni olarak dizayninda hukgkwe-
ve calrmak demektir.

insan haklari ilkesel olarak bireyi, siyasi iktigarkeyfi otorite
kullaniminin tehlikelerine kar koruyan haklardir. Gicler ayli ilkesi
gucun her turlt tekelyenesine kan gelistirilmis bir dizi araci ifade eder.
Anayasalar bu araclari, kurum ve kurallari ile takiari ve koruduklari
surece yurttdarin hukuka aykiri midahalelerden korunduklarindén
edebiliriz. Dolayisiyla sadece haklar ve 6zgurlikleurgu yapan ya da
hak ve 06zgurlikler vurgusunu, bu o6zgurlukleri kacogk anayasal
araclar ve demokratik diizenin gereklerindegitmasiz bir bicimde kur-
gulayan bir anlayisorunu ¢ozmez. Anayasay! haklarin ve 6zgurliklerin
olabildigince en geni uglarda taninmasi ve korunmasi anlamina 6zgu-
lemek eksik bir bakiacisidir.
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Bir baska deysle sorun iki boyutludur.Birinci boyutunda siyast ik
tidarin mudahalelerine karhak ve 6zgurlik alanlarinin nasil koruna-
bilecezi konusu vardir. Dolayisiyla hak ve 6zgurlukleri geng sinirlar
icinde tanimak kolay bir ¢ozumdur ve anayasal deasilerde hak ve
Ozgurliklerin demokratikkgirilmesi sorununu hicbirsekilde ctzmez.
Koruma yol ve yontemlerine odaklanmak, bu konudziigdler Gretmek
zorundayiz.

Anahtar Kelimeler: Anayasa, Haklar ve Ozgurliikler, Demokrasi,
Anayasal devlet, Anayasal demokrasi, Siyasal iktidaayasal sinirlar

ABSTRACT

A constitution achieves the character of foundingoastitutional
government when it limits political power, but mgten it curries favor
with those in power. There are various methodsnoitation. The most
functional onesinclude clauses allowing all kindloannels of commu-
nication, opposition and public in a constitutiontPanother way, they
secure rights and freedoms by unblocking the folio&tng the power.

The primary role of a democratic constitution iganising rights
and freedoms. Freedom is a political issue.To retdieeedom in de-
mocracy means asking law to take action to desigetaof freedoms
shared by all people in the common area of living.

Human rights, principally protect people from thelipcal power
using the authority arbitrarily.The principle of g&ration of powers
includes a range a file of instruments against thenopolization of
power. As long as constitutions recognize and ptdtgese instruments,
we can say thet person is protected against illegaterven-
tions.Therefore, neither a perspective focusing/ aml rights and free-
doms, nor doing this independently from constinglanstruments and
democratic system which will protect these rigltlvess the problem. It
Is a weak point of view that constitutions will sifially aim at recog-
nizing and protecting rights anf freedoms as widedypossible.

In other words, the issue is two —dimensional. Howprotect
rights and freedoms against the interferences ef ghlitical power is
the first dimension. The second dimension is hoprdtect them among
people.This means that recognizing rights and el as widely as
possible is an easy solution but does not demagaight and freedoms
in constitutional democracies. We should focus megtive methods an
create solutions.
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GIRIS

Anayasacllik ilke ve teknikleri gozetilerek hazmbais demokratik
bir anayasanin icermesi gereken haklar ve ozgi@timeler olmalidir?
Ulkemizde yapilaga sdylenen yeni anayasanin yontem ve fjestra-
finda yuratilen targmalara bu boyutuyla katki sunmayi deneygre
Ancak su 6nemle vurgulanmalidir ki, yeni anayasanin nasilhangi
icerikte yapilacgindan daha oncelikli konu, yeni bir anayasaya nicin
ihtiyac duyd@gumuz konusudur. Bu sorunun cevabi verilmederyilgri
cek icerik ve yontem tagimalari temelsiz kalmaya mahkamdur.

Yururluge girdigi tarihten itibaren defalarca gigikli ge usrams ve
pek cok maddesi adeta yeniden yazlir anayasa, demokratik bir
anayasa oldiu konusunda haléa itirazlarla kdesiyorsa, bu itirazlarin
nedenleri tzerinde durulmahdir. 1982 Anayasas) maidigl iceriksel
0z ve temel felsefesiyle insan 6zg@line ve evrensel hukuk anlayin
ulastigl degserlere yabanci kalgh yonundeki elgtiriler, bilhassa anaya-
sanin ilksekli g6z éntinde bulundurulgdunda son derece hakhdir. Bi-
rey-toplum-devlet ikkilerinin sglikli bir zemine oturmasi demokratik
bir siyasi yapinin kurulmasi ile mimkidnddr. Bungmide toplumsal
uzlasmayl ve demokrasiyi esas alan bir anayasanin riepiner ve di-
zenleyici slevine ihtiya¢ vardir. Toplumsal gefhenin 6nund acabil-
mek, kasgllasilan yeni durumlara uyum gkayabilmek vs. nedenlerle
anayasalarin zaman zaman yenilenmesi kacginiima2demli olan tim
bu sireclerin, gaikli bir siyasal toplumun vagh icin vazgecilmez olan
dizen, adalet, hukuk, demokrasi, 6zgurlukler gdmel dgerlerden
o0dun vermeden ve bu gerleri gerceklgtirmek amaci cercevesindg i
lemesidir.

Son yillarda yeni bir anayasa yapmanin Tirkiye ggnunlu hale
geldigi konusunda yaygin bir diince olgturuldu. Devletin temel yapi-
sini belirlemek, temel hak ve 6zgurltkleri guveraena almak glevi
olan anayasalar, saya&e darbe gibi olgantsti dénemler ginda yeni-
siyle deistiriimek Uzere hedefe oturtuluyorsa aklimgasoru geliyor:
Temel slevleri bgslaminda daha demokratik ve guvenceli bir hukuk
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sistemi olgturabilmek icin mi yoksa farkl ideolojik temellérzerinde

olusturmak tGzere mi tlkemizde yeni anayasay! loiyoruz?

Daha ¢ok demokrasi, daha ¢ok 6zgurlik, daha iyetiten bir si-
yasal sistem, daha fazla refah, isfieiyen bir ekonomi ve bunlarin ku-
rumsal givenceleri gau ve makul taleplerdir. Ama bunlar, mikemmel
bir anayasa ile halli mimkin sorunlar veya mikeminelanayasa ile
ulasilacak hedefler deldir. Anayasalar siyasal toplumun yénedbu
hedeflerin ancak niyet belgesi olabilirler. Anaylasasiyasal sistemin
tum sorunlarini ¢dzmek gibi bir beceriye sahip ddmlarindan; toplu-
mun, en iyi anayasay! yaparsak en iyi toplum dlacgibi bir beklenti
icine sokulmasinin yanlioldugu, anayasa hukukgularinin da kendilerine
en iyi anayasayl yazmak gibi bir misyon vehmetmemejerektgi on-
celikle belirtiimelidir. Iyi anayasalar sadece, demokratik bir hukuk dev-
leti olma amacinin dnuindeki potansiyel engelletdika. Bunun baari-
labilmesi ise, dncelikle siyasal sistemin yonetidgn sorumlu kamu
glcunin gorev ve yetki cercevesiningdo ¢izilmesine, sinirlarinin hig-
bir yoruma imkan birakmayacak kadar acik ve ketana& belirlenme-
sine ba&lidir. Yani biz iyi toplum ve iyi devlet olma amawigerceklg-
tirmeye odaklanmi bir anayasa yapmay! koguyorsak, temel hak ve
Ozgurlikleri hangi icerikle tanimlayaganizdan daha 6énemli olan, si-
yasi iktidarin bu hak ve 6zgurlik alanlarina girmesengel olacak du-
varlari anayasada nasil Grmemiz gegedir.

|. TEMEL HAK VE OZGURLUKLER iCIN ILK ADIM: S i-
YASAL IKTIDARA ANAYASAL SINIR

Bir anayasa siyasi iktidarin elini guclendirmeknigiesil, siyasi
iktidar1 sinirlandirmak amaciyla yapilgga anayasal bir devletin kurucu
belgesi nitelgini kazanir. Bu sinirlamanin isesg#i yol ve yontemleri
vardir. En §levsel olanlari yarginin, muhalefetin ve kamuoyuaydin-
lanmasini sglayacak her turli ilegim kanalinin gorevlerini gereli
gibi yapmalarina firsat verir nitelikte hukiimlenayasaya koymak, bir
baska deysle iktidari sinirlayan gugclerin 6ntint agarak hakoegurlik-
leri glvence altinda tutmaktir.
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Son yillarda anayasa konusunda yapilan tungmaalar ve hazir-
lanan tum taslaklarin dayagdiana fikir su disiince unsurlarindan olu-
suyor:

a. Turkiye anayasasi yolu ile demokratskiieimelidir.

b. Turkiye’de anayasanin ruhu demokratkbelidir.

c. Turkiye'de sistem tikanikliklarinin 6niini agmigkh anayasa
hikumlerini yorum yoluyla déstiren ve siyasi iktidarin elini kigayan
anayasal kurumlarin gorev ve yetki haritasi, yajaitabir anayasa ile
yeniden dizenlenmelidir.

2010 Anayasa dgsikligi ile yarginin b&msizlgini timuayle yi-
tirmesi ve siyasi iktidara demirlenmesinden sowmaijli anayasal cerce-
vede, anayasanin ruhunu nasil demokratikéeesimiz ve Turkiye'yi
anayasa Yyoluyla nasil demokratileecezsimiz cetrefil hatta ¢c6zimu
imkansiz bir sorundur. Yargisi iktidara teslim edilbir siyasi yapida,
demokrasinin en etkili giivence mekanizmasi ortalaldiriimis de-
mektir. I¢ tutarsizlik sorunu ile sakatlargmboyle bir anayasal tabloda
temel hak ve 6zgurlukleri genve ayrintili olarak diizenlemenin hi¢ bir
anlami yoktur.

ll. ANAYASALARIN ISLEVI ACISINDAN HAKLAR VE
OZGURLUKLER

“Yeni anayasada temel hak ve 6zgurlukleri ne igerie nasil di-
zenleyecgiz?” sorusunu hem 6zgurltklerin ve anayasalariaranive
amaci hem de bu i¢ tutarhlik sorununun bir pargdarak dginmemiz
gerekiyor.

Demokratik bir anayasanin oncelikli dizenleme alaaklar ve
ozgurluklerdir. Ozellikle son iki yiz yilin siyagelismeleri modern de-
mokratik sistemlerin bdica gorevinin haklar konusunda anayasal bir
guvence yaratmak olgu noktasinda bir bilin¢g uyandirgtur. Ancak bu
konuyu anayasaningianasi gereken ic¢ tutarlilikla birlikte giind{gu-
mizde, bir anayasanin hak ve 6zgurltkleri glveticeaaalmak kadar
onemli ve oncelikli dier islevi bir yonetim gercevesi ojturmaktir.
Anayasa ayni zamanda icinde demokratik sureclgi@yecesi bir dev-
letin organizasyogemasidir.

O zaman sorun en gginis, en kapsaml hak ve 6zgurluk katalo-
gunu anayasaya yestemekten daha y&a ve daha fazla bir sorundur.
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Ozgurluk oncelikle siyasi bir sorundur ve bir demaside 6zgur-
lUk talep etmek, ortak yam alanimizin tim bireyler acisindagit @ay-
lagilacak 6zgurlikler dizeni olarak dizayninda hukgkueve cgirmak
demektir.

Baslarken bir konuya ¢ekince getirmek isterim:

Cok bilinen ve sdylenen “anayasa devlet odakgildeirey ve in-
san odakli bir felsefeyle kaleme alinmalidir” sgmk de anlamli dgl-
dir. TUum bireyler arasindssie ve adil paylailacak bir 6zgurlikler dize-
ninin odainda ne devlet olabilir ne de birey. Anayasaningouia ev-
rensel dgerlerle zenginlgirilmis birka¢ yluzyillik anayasacilik gelegie
ve bu geleng@n parcasi olan “bir anayasa nicgin yapilir?”sorsananan
cevaplar olmalidir. Birey 6zgur olmak ister ama aymey 6zgurlikle-
rini tehdit veya ihlal eden tehlikelere karetkin ve duyarl bir siyasi
otoritenin sglayaca& guvenlgi de talep eder. Otorite kabul etmeyen
Ozgurlik keyfi 6zgurlaktur. Her bireyin veya toplsai kesimin 6zgur-
lGgtnd en air uclarda talep edebilgii ve bunun demokrasi adinawek
edildigi yerde demokratik siyasetin oyun kurallari bozujtonu ve ana-
yasa daslevini kaybetmgtir. Anayasal devlet, devlet fonksiyonlarinin
anayasal dgerler cercevesindgledigi bir devlet, hukuk devleti ise ana-
yasal dgerlerin ihlalini hukukla denetleyen ve hukukla diiee bir
devlettir. Anayasal bir hukuk devletinde eylem yiemleri ile potansi-
yel tehdit kaynal, Uzerinde gerekli ve yeterli denetim ve yaptimme-
kanizmalar olgturulmamsg tim kamusal otoriteler ve bireylerdir.

Bununla bglantili olarak talep edebilegieniz 6zgurltklerin neler
olabilecei konusunda bir agiklik ggamaliyiz.

Ozgurligun ne oldgu konusunda pek ¢ok tanim yapilabilir ve bu
tanimlarin hepsinin kavragl bir temel 6zgurluk yakkami vardir. Oz-
gurluk Spinoza’'ya goére mukemmel bir rasyonelliktirgipniz’e gére
zekanin yaraticgdir, Kant’a gore 6zerkliktir, Hegel'e gére gerdigin
kabuladdr vs. Ama Sartori’nin deyimiyle, bu kavratastirmalar kendi
cevreleri icinde ele alinginda yetkin birer anlama sahip olmakla bir-
likte bunlarin anlami ve dgwuluklar temel veya bir son 6zgurlik arayi-
styla ilgilidir ve ayrica hepsi tekil bireyin 0zgiigt Gzerine Uretilns
disuncelerdir.

Daha somut bigeyi konwuyoruz. Demokratik hukuk devletinin
anayasasina hangi hak ve 6zgurlukleri koganai, bunlarin sinirlarini
nasil belirleyecgimizi. Ozgurligi bir yasam ve dgerler alani olarak
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gorsek dahi (ki 6yledir), yasalarla tanimlanan esajarla korunan 6z-
gurlukler, demokratik bir hukuk dizeniniglavselligi icinde anlam ka-
zanir. Bu dizen ancaksittik ve adalet dgerleri cercevesinde tum bi-
reylerin insan ve yurttaolmaktan dgan hakli ve kabul edilebilir talep-
lerinin kagilik bulmasiyla kurulabilir. Bu da 6zgurlik sorurum sadece
siyasi iktidarin midahalesi tehlikesigile bireylerin ve toplumsal grup-
larin birbirlerinin hak ve 6zgurlik alanlarina midéesi tehdit ve tehli-
kesi gercgi de goz 6ntinde bulundurularaksdiailmesi gerekgini or-
taya koyuyor.

Bir baska deysle sorun iki boyutludur. Birinci boyutunda siyasi
iktidarin mudahalelerine kgr ikinci boyutunda bireylerin birbirlerine
karsi hak ve 6zgurlik alanlarinin nasil korunabifgckonusu vardir.
Dolayisiyla, hak ve 6zgurlikleri mumkin olan en igesinirlar icinde
tanimak kolay bir ¢c6zimdur ve anayasal demokrakeldrak ve 6zgir-
lUklerin demokratiklgtiriimesi sorununu higbigekilde ¢6zmez. Koruma
yol ve yontemlerine odaklanmak, bu konuda ¢ozltmetmek zorundayiz.

Diger yonden biraz da acik s6zli olmak zorundayiz.Bubiz
Tarkiye'de adi Kirt sorunu olarak konulan sorunuizignd icin yeni
devleti, yeni anayasayl, yeni anayasa ilgaiedecgimiz yeni hukuk
dizenini, bu hukuk duzeni iginde sorunu ¢6zmesakiddisimiz haklar
ve Ozgurltkler reformunu koguyoruz. Yani bir yurttglar toplumunun
degil, bir yurttaslar kesiminin dayat@ gindem Uzerindeyiz. ger bir
anayasa icin toplumsal uzhlaa aranacaksa, bu toplumsal gaianin
dinamggi teror vesiddet olamaz. Toplum korkutulngtur, gelecgi konu-
sunda enge tgimaktadir.ikrah ve gabin hukukta iradeyi sakatlayan
etkenlerdir. Turkiye toplumunun iradesinin sakadlgn ve bu ortamda
yapilacak bir anayasanin hichekilde toplumsal onay gérmeyegebu
anayasa ile getirilen yeni diizenin de Turkiye'nienbkrasi sorununu
cbzemeyeq# ¢ok acik bir gercekliktir.

Diger yonden; Anayasaya hangi hak ve 6zgurlukleri hgegi-
likte koyarsak koyalim, bu hak ve 6zgurlik katalogo tabi olacg
anayasal rejim, ayni anayasa ile kurwnsiyasal yapiyla ve onun reji-
miyle i¢ ice olac@ina gore bunlarin birbirleri ile etkgani hak ve 6z-
gurlukleri ne yonde etkileyecektir?

Sorun biraz da buradadir. Anayasa $artilari biraz da bu yizden
anayasal yoldan yeni rejim tesisi veya yeni rejosayatacak yeni bir
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anayasanin hangi egemen gucin iradesiyle bicimdgnewmktasinda
endke ve gerilim yaratmaktadir.

Tekrara dé@gmeyi goze alarak anayasalarin, egtbare herseyin
Uzerinde siyasal iktidarin kullaniimasini sinirlayge bunun denetlen-
mesine imkan veren yonetim araclari @dou yine séylemeliyiz. Ana-
yasalarin varlik sebebinden, anayasgaltarihsel geliminden b&m-
siz olarak, anayasanin hangi hak ve 6zgurluklenmegsi gerekgi ko-
nusunda yapilacak bir 6neri temelsiz kalmaya maltkirmAncak ikti-
zenin hukukla tanimlangi ve kontrol altinda tutuldiu, uywsmazliklarin
hukuk aracilgl ile c6zime kavgturuldugu bir normatif yapida 6zgur ve
hak sahibi bir birey olmak anlam kazanir. Bizlbaanda anayasanin te-
mel amaci gleyen bir hukuk devletini tim kurum ve kurallariyar
etmek olmalidir. Sazslam temeller tizerine oturan bir hukuk devletinde,
tanimlamadiiniz, anayasaya almagniz haklar dahi kendilerine ko-
ruma alani bulurlar.

. ANAYASAL SINIRLARI ACISINDAN HAKLAR VE
OZGURLUKLER

Insan haklari, ilkesel olarak bireyi siyasi iktidarkeyfi otorite
kullaniminin tehlikelerine kar koruyan haklardir. Gugler ayli ilkesi
gucun her turli tekelyenesine kan gelistirilmi's bir dizi araci ifade eder.
Anayasalar bu araclari kurum ve kurallariyla takiadi ve koruduklar
surece yurttdarin hukuka aykir midahalelerden korupdondan s6z
edebiliriz. Dolayisiyla sadece haklar ve 6zgurligkleurgu yapan ya da
hak ve 6zgurlukler vurgusunu bu 6zgurlikleri kortala anayasal arac-
lar ve demokratik dizenin gereklerindersimasiz bir bigimde kurgula-
yan bir anlayy, sorunu ¢6zmez. Anayasay! salt haklarin ve 6zgiénin
olabildigince en geni uclarda taninmasi ve korunmasi amacina 6zgule
mek eksik bir baktir.

Anayasanin bir haklar ve 6zgurlukler katalogunag@nasi ve si-
yasal iktidarin sinirlarini bu katalogu eksen daboalirlemesi hukuku
dzgurliklerin giivencesi kilabilmek amacina yonalikbzgurlik sorunu
da her zaman iktidar1 engelleyecek kurallarin bolasl sorunudur. Yasa

! Tanim ve anayasanin hukuk devleti ileskisi icin bkz. M.H.REDISH; The
Constitution as Political Structure, New York-Oxdddniversity, 1995, pp.3-21.
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Onunde 6zgurluk ya da yasalar yoluyla 6zgurlikakdormiile ettgimiz
bu sorun bizi, hukukun bir 6zgurluk@ama tekngi olarak kullaniimasi
surecinde anayasanin bu surecteki yeri ve rolliriderde dglinmeye
sevk ediyor. Dolayisiyla onurlu insan=0zgur biregrgekligini inkar
etmeden ve 6zgurlikcu glince cizgisinden sapmadan ama devleti de
bireyin 6zgurluk alanlarina her firsatta saldirmdngeir potansiyel bir
kotulik olarak gérmeden birey-toplum-devlegkilerini nasil bir anaya-
sal model icine oturtabiliriz? sorusu, (yapacaksgdfi anayasay! pur
liberal bir baks acisiyla tasarlamak tuz@a digmekten bizi alikoyacak
bir sorudur. Modern anayasalarin haklar ve 6zglelikonusundaki
duzenlemeleri, hak ve 6zgUgiin bireyin tasarrufundaki mutlak bir
yetki olmadgini bize gdsterir.

Ozgurliklerin tanimlanngive koruma altina alinmbirer hak ola-
rak anayasalarda yerini agdidemokratik bir toplumda haklarin kotiye
kullaniima ihtimali her zaman vardir. Bu koétlye lemima, siyasi iktida-
rin otorite kullaniminda yetki cercevesirgaa bir keyfilik sergilemesi
biciminde olabilecgi gibi birey haklarinin dgasindaki anlam ve amaci
asan kotiye kullanim da olabilir. Ozgurluklersgalarinin 6zgirlgi ile
birlikte var olan ve bgkalariyla paylailan bir alanda kullanilan serbes-
tilerdir. Liberal diguncenin 6zgurlik savunusu 6zgurlik konusundaki
felsefi yaklgimlariyla bire bir 6rtgmektedir. Bu dilince icinde 6zguir-
lUklerin verilmesi nihai bir amactir, 6zgurlikleirkkez taninirsa top-
lumdaki bircok sorun kendginden ¢ozulecektir. Rasyonel ve kendini
gelistirme yolunda 6nindeki engellerden kurtargnbirey kendisi igin
en dagru olani bulacak, bireysel olarak gilan dgrular ise toplumsal
dogruyu ve faydayi kendiinden gercekligirecektir. Bu bglamda or-
negin etnik gruplarin kiltirel hak ve etnik aidiyetayali taleplerini
birer 6zgurlik hakki oldgundan bahisle tanimak, bu gruplari silahg ba
vurarak ulamak istedikleri siyasi hedeflerden vazgecirecekiigutle-
rini ve standardini Bati diinyasinin beliri@ddzgurliklere sahip olmak
ileri demokrasi icin gerekli ve yeterlidir. Boylarbozgurlik algisi ve
savunusunun gozden kacgdya da hesaba katmgdibazi dnemli hu-
suslar vardir. Orngn 6zgurliklere sahip olmakla 6zgurlikleri kullana-
bilir olmak arasindaki ilki kurulmamakta, 6zgurgiin ancak bu iki bo-
yutuyla var olabilecg hi¢ dikkate alinmamaktadir. Grup haklarina-ili
kin 6zgurluklerin kullaniimasinda toplumun timuanéea siyasi yapinin
s6z hakki hi¢ hesaba katilmamaktadir. Liberal yakdaozgurligin var
olabilmesi icin gerekli (sahip olma ve tasarruf etten ibaret) iki boyu-
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tunu dikkate almagh gibi 6zgurligl, talep amaci ve kullanimi ile ortaya
cikacak sonuclardan da gnsiz dgunmektedirler. Oysa 6zgurlik ta-
leplerinin arkasinda yatan amaclardan, bu 6zglehikl kullaniimasi
vasitasiyla gercelgarilmek istenen c¢ikar veya ujdmak istenen amag-
lardan bg&msiz, soyut bir 6zgurlik talep ve savunusu olamadep
ettisimiz ve kazandiimiz 6zgurliklerle ne yapmak istgdniz ve nasil
bir yasam kurmaylr amaclagimiz bu taleplerin dgerlendiriimesinde
mutlaka dikkate alinmalidir.

SONUGC ve ONERLER

Bir anayasa, 6zgur bir demokratik diizenin hukuk kpemnmi olus-
turabildigi 6lcide merudur. Boyle bir diizen ise ancak toplum icindeki
tum bireylerin birbirlerinin git hak ve yukumlultklerine saygi goster-
mesi ve siyasal erkin de bu hak ve 6zgurliklerrangeuygun bir mesa-
fede tutulmasi kaydiyla kurulabilir. Anayasa, iggrchak ve 6zgurlik
guvenceleri ve devlet erkinin kullaniminasklin getirdigi diizenleme-
lerle, siyasi iktidarin olasi keyfi midahalelerikarsi 6rebildigi koruma
duvarlari ile demokratik toplum dizeninirsasinin aracidir. Dolayisiyla
bir anayasaya hangi hak ve ozgdrlikleri hangi klerve nasil tanimla-
yarak koyacamizdan daha 6énemli olan, bu hak ve 6zgurlikleniali
potansiyellerini nasil ortadan kaldirabilgoaizdir. Bu da anayasay! bir
batin olarak dgiinmemiz, anayasaci bir balagisiyla 6ncelikle siyasi
iktidar1 sinirlandirma tekgi olarak anayasacgl nasil glevsel kilabile-
cegimizle ilgili bir sorundur. En son anayasagdgkli gi ile kat ettgimiz
mesafeyi anayasacilik adina hukuk devletine yakdk mi, hukuk dev-
letinden uzaklgmak mi olarak gériyoruz énce bunu kemaliyiz. Di-
ger yonden ygadigimiz bu kadar derin ve kapsamli insan haklari sorun
lari varken, insan haklarinin séylem ve kapsamiaiagaraltip yurttg
hk, kimlik, kdltarel hak, anadil vb. konular Gzede surdurilen tagt
malar demokratik hukuk devletini tahkim etmekternskaabir amaca,
ornezin grup haklari ekseninde toplumu ve ona uygunssigaodeli ye-
niden tanimlamaya yonelgitartsmalardir. Tirkiye’de bakini yeni
anayasaya ceviren siyasi irade, demokrasiyi kurryayda genietmeyi
degil,, yeni bir toplum modelini mimkinse demokratita@ ve yontem-
lerle insa etmeyi hedefliyor.. Sorunu dosgta ortaya koymak gkl
sonugclara ulgmak icin gereklidir.
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Yeni bir toplum arawinin yéntemi siyasi, dili siyaset dilidir. Ana-
yasa hukukcgularinin bu surece sunacaklari katger(elerine sindirebi-
liyorlarsa) kendilerine sipariedilen toplum modellerine en uygun ana-
yasay! dikmek olabilir ancak.

Bizim rolimuz bu olmamahdir. Tim toplumsal kesimknayasa-
cilik ilke ve hedefleri konusunda ortak bir zemirndestirecek bir di-
stinsel ortak payda yaratmak i¢in cabalamak zoruzdayi

Konjonkturin ittgi bir zeminde bazi kesimleri tatmin edecgk
kilde yeni bir toplum modeli yaratmak tzere anayaspmde revizyon
yapmay! dgil, demokratik hukuk devletini hem iktidar hem dertyaslar
acisindan mamkun velévsel kilan ve bdylece toplumsal bitiymesye
katki sunabilecek anayasal formuller Uretmeyi grogtim. Bu formdller
salt anayasa metni icinde kalarakgileanayasal devletin tim hukuki
zemininde uretilmelidir. Bu formaller Uretilirkemayasacifiin din bu-
gun ve daima, siyasi iktidari sinirlandirmak igmiyac¢ duyulan bir me-
tin oldugu hi¢ hatirdan ¢ikariimamalidir. Sinirli devletirkak ve siyasi
iktidar1 kendi sinirlari icinde tutmak amaciyla ylaps anayasalar igin
bugiin gindemde olan sorun, siyasi iktidari gergg&nada sinirlamanin
kural, kurum ve yontemlerini yeniden ginmek ve formile etmektir.
Buna siyasi sistemi yeniden yapilandirmak da diyebi

Anayasaya toplumsal bittigieeyi s&lama gibi bir glevi atfedi-
yorsak, o zaman kendisine bunun altindan kalkadsilelsir mesruiyet
temeli ile tutarli ve kapsamli bir icerik kazandakzorundayiz.

Tum bu cekinceleri ortaya koyduktan sonra, anayhakatkeleri
Isiginda, demokratik bir hukuk sisteminin sahip olmgeieken bir ana-
yasanin nasil olmasi ve hangi temel hak ve Ozgigriiicermesi gerek-
tigi konusunda gorlier sdyle 6zetlenebilir:

1. 1982 Anayasasi’'nin 28 Nisan 2010 tarihi itiblarigaklar ve
Ozgurlukler konusunda sahip oflutanim ve dizenleme alanlaringga
das demokratik anayasalarin duzeyindedir. Fakat kordgmamleri ye-
tersiz, siyasi iktidara anayasa ve yasalar ilen@mimudahale olanaklari
genk ve tehlikelidir. Temel hak ve 6zgurliklerin anagale 6ngorulmg
guvencelere aykiri bir bicimde, uygulamada kull@asinin zorlgtirl-
dig1, imkansizlatinldigr, bunun icin de hukuk ltuklarindan yararlanil-
dig1 cok aciktir. Bu konuda daha iyi bir anayasaygildeaha iyi yasa-
lara ihtiyacimiz var.

2. Anayasalar evrensel ilkelenginda gecerli olduklari gpafya-
nin 6zgun keullarina uygun olarak yapiimasi gereken metinlerBir-
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rensel ilkeler ¢cgdas, demokratik laik bir hukuk dizenini kurmak ve ko-
rumaktir. Ygadgimiz cgrafya laik hukuk dizeninin vagina hersey-
den fazla ihtiya¢ duyulan bir gcafyadir.

Cumbhuriyet vazgecilmez bir rejim tercihidir ve aaidemokrasi
cumhuriyetin dgil, cumhuriyet demokrasinin garantisidir. Nerey&k-ce
sen giden bir demokrasi polegniile cumhuriyet dgerlerinin tahrip
edilmesi surecinde yeni anayasada haklar ve 6adarléonusunu cum-
huriyeti eksen alarak kommnallyiz. Eitlik ve adalete yapagamiz vurgu
hak ve 6zgurlge yapacgmiz vurgu kadar 6nemlidir.

3. Hangi demokrasi anlayiicinde yeni anayasa yapma cabalari-
nin tarafi oldgumuz da 6nemlidir. Siyasal iktidara bir yonetim rigg
olarak sunulan ara¢sajtailmis bir demokrasinin tarafi olamayiz. Kal-
kan yapilan halk, demokrasinin kendisgidlesadece bir bilgenidir. De-
mokrasi, secenlerin, secilenlerin, yonetenlerimetdenlerin, azinfin,
cogunlugun, bireylerin, ¢ikar gruplarinin, iyinin kétiniyyrtseverin ve
sevmezin, hukuk devleti, kuvvetler aygl yargi b&msizlgi, temel
hak ve ozgurlikler, gaulculuk gibi deerler sistemi tzerine kurulan bir
hukuk dizeninde bu gerlere saygi cercevesinde surd@iadir yasam
bicimidir. Bu degerler sistemi ayni zamanda siyasal iktidarin kesil
kagcmasini Onleyici bir frerglevi gorerek haklar ve 6zgurlikler konu-
sunda etkili givenceler yaratir, bir anayasa bgeder sistemine da-
yanmak zorundadir ve hicbir anayasa bgeder sistemi icinde bir
aylklamaya gitmemelidir.

4. Birey hak ve 6zgurlukleri ile devletin kurglinu acgiklayan ev-
rensel hukukun korunmaya gk tum ilke ve normlari, bir anayasanin
korudysu deserleri olustururlar. Bu bglamda her demokratik anayasal
sistemin, hukuk devleti adina korunmasi ve kollasinggreken evrensel
ilkelere dayali kurucu derleri gagl yukari aynidir. Orngin devletin
dayandgl temel felsefe, devleti yadgl cografyanin tum keullarina
karsi tahkim eden orgitlenme modeli, toplumsal Biri yasladg
yurttaslik statlisti ve elbette siyasi iktidar ksinda birey hak ve 6zgur-
lUklerinin giivence altinda tutulmasinagkiin yogun duyarlik ve buna
dayali kurumsal énlemler her anayasanin korumaaahtldgl temel de-
gerlerdir. ABD’nin kuruly 6yktusi ABD Anayasasinda, Fransiz Devrimi
Fransiz anayasalarinda, Turk ulusal kuguhiicadelesi de Turk anaya-
salarinda resmedilir, gousu da budur.

5. Anadilde gitimin degil, anadili Grenme hakkinin kullaniima-
sina ilgkin olarak 42. maddede veya mustakil bir maddebitedlizen-
leme getirilebilir. Anadil evde, ana ggada @renilir. Ana ocginda
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ogrenilemeyen bir dil, ygayan dil olma vasfini yitirngiveya yitirmekte
demektir. Devletin hicbir yurttani anadilini @renmeye veya hatirla-
maya zorlamasi gunulemez, devletin anadiligéetmek gibi bir gérev
ve sorumlulgu da yoktur. Ama yurttdar anadillerini ginlik hayatta da
kullanmak lzere galiirmek ve unutmamak istiyorlarsa, s uygu-
lama ornekleri de gbz 6nunde bulundurularak biretiizme yapilmasi
yararlidir. Boylece bu konuda 06zel kurslar agilmasolanak sgayan
yasal diizenlemeye anayasal bir zemin de yaratduar.

6. Secme ve segilme hakki bir temel haktir. Secamukiu bu te-
mel hakkin nasil kullanilagana iliskin dizenleyici bir cerceve ajtur-
masi gerekirken sinirlayici ve bu temel hakkin dzimél eden hikim-
ler bulundurmaktadir. Secim baraji en fazla % Jakaespit edilip bu
konuda bir hikim anayasaya konulmalidir. Boyleceayasanin 67.
maddesindeki “sec¢im kanunlari yonetimde istikrar teensilde adalet
ilkesini bazdastiracak bicimde duzenlenir.” kurali bir anlam kaaeaktir.

7. Anayasanin yurtggk tanimi dgrudur. Etnik kimlik taleplerine
uygun bir memnuniyet yaratma yoluna girilirse buuyo bizi nereye
goturecgi bilinmez. Turk kelimesi, yurtida devleti arasinda bir etnik
aidiyet b& kurmuyor, devletin uyrguna bir ad veriyor. Turkiye'nin
yurttagl Turk’'tir, o kadar. Bunu dsgstirelim demenin bir adim 6tesi
“Turkiye’nin adini dgistirelim” olur. Fakat anayasaningdr bazi mad-
delerinin (6rn.70., 72.maddeler) “Her Turk” diye slzanasina gerek
yoktur. “Her yurttg”, anayasa yazim tekive hukuki bakimdan daha
dogru bir ifadedir.

8. Vicdani ret hakkinin taninmasi gergktkanisinda dglim.
Vicdani ret hakki, dinya gosu veya ksiligi nedeniyle asker olmayi
veya silah kullanmayi istememektir. Askerlik hizingtrttaslarin dev-
lete sadakat borcu cercevesinde 6dev ve sorumériakh bir parcasidir.
Anayasanin 72. maddesi bu 6devi, “...Bu hizmetin t&il&uvvetlerde
veya kamu kesiminde nekilde yerine getirilecg veya getirilms sayi-
lacagl kanunla dizenlenir.” diyor. Demek ki anayasadegil dkanundan
dogan bir sorun var. Askerlik gorevini kamu hizmegklinde yapmak
isteyenler icin Anayasa bir engel giurmamaktadir.

9. Hak ve ozgurliklerin etkin ve kullanilabilir o&mi bunlarin
anayasada taninmasindan daha énemlidir. Bunuwléggihlalleri halinde
sorumlulara uygulanacak yaptirimlar konusunda venkiinse yoruma
yer birakmayacak bir aciklikla dizenlemeler getiglidir.
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Orn. 1982 Ay m. 40 “temel hak ve hiirriyetlerin komiasi” ana
basligl altindasoyle bir dizenleme getiriyor: “Anayasa ile tanigrhak
ve hurriyetleri ihlal edilen herkes, yetkili makargaciktiriimeden bg
vurulma imkaninin sganmasini isteme hakkina sahiptir.”

Bu madde ¢ok dnemli bir konuda ¢ok yarir yazim tekngi ile
kaleme alindii icin islevsiz birakilmg bir maddedir. Bu maddgdyle
yazilsa daha iyi olur: “Anayasa ile tanignmiak ve hurriyetleri ihlal edi-
len herkesin, ihlal nedeniyle yapg@c&®asvuru en gec U¢ gin icinde yet-
kili makama ulatirilir ve isleme alinir. Tipki dilekge hakkinin kullanimi
gibi bagvurunun yapildii kamusal makam, kauruyu ilgili birime ge-
cikmeden yonlendirebilmelidir.

10. Sikiyonetim ve ofanustu hallerde temelinde bir yetki kanu-
nuna gerek olmaksizin temel haklagi kiaklari ve ddevleri, siyasi hak-
lar ve 6devler konusunda kanun hukmiinde kararnakaenga yetkisini
yuritmeye veren Anayasanin 91. maddesindeki bu Hikkapsami
daraltilmali ayrica OHAL kanun hikmunde kararnamejarg: deneti-
mine aciimalidir.

11.Olggan donem kanun hukmunde kararnameleri igin, karar-
namenin R.G.’de yayimini takiben en gec og d¢pén icinde Meclis ona-
yI kosulu getirilmelidir.

12. Yuksek AskerSura ve HSYK’nin tim kararlarina karyargi
yolu aciimahdir.

13.Haklarin butunlgli ve gelsmeci karakteri g6z ©Onlnde
bulunduruldgunda temel insan haklarindan asla ayrilamayacak ola
sosyal haklar anayasada daha dssgeierek muhafaza edilmelidir.

14.Yargl bgmsizlg noktasinda son anayasaggeli gi ile on-
larca adim geriye yol aldik. Yargi fgiansizlg1 sgslanmalidir.

KAYNAKCA

M.H.REDISH; The Constitution as Political Structuiew York-
Oxford University, 1995.
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RIGHTS AND FREEDOMS FOR/IN A NEW CONSTITUTION

Prof. Dr. Meltem Dikmen Canikoglu
Izmir Ekonomi University

ABSTRACT

A constitution achieves the character of foundingoastitutional
government when it limits political power, but mgten it curries favor
with those in power. There are various methodsnoitation. The most
functional onesinclude clauses allowing all kindslbannels of commu-
nication, opposition and public in a constitutiontPanother way, they
secure rights and freedoms by unblocking the foliogtng the power.

The primary role of a democratic constitution iganising rights
and freedoms. Freedom is a political issue.To regiieeedom in de-
mocracy means asking law to take action to desigretaof freedoms
shared by all people in the common area of living.

Human rights, principally protect people from thelipcal power
using the authority arbitrarily.The principle of g&ration of powers
includes a range a file of instruments against thenopolization of
power. As long as constitutions recognize and ptdteese instruments,
we can say thet person is protected against illegaterven-
tions.Therefore, neither a perspective focusing/ aml rights and free-
doms, nor doing this independently from constinglanstruments and
democratic system which will protect these rigltlvess the problem. It
is a weak point of view that constitutions will siielly aim at recog-
nizing and protecting rights anf freedoms as widedypossible.

In other words, the issue is two —dimensional. Howprotect
rights and freedoms against the interferences ef ghlitical power is
the first dimension. The second dimension is hoprdtect them among
people.This means that recognizing rights and e as widely as
possible is an easy solution but does not demaaaight and freedoms
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in constitutional democracies. We should focus rtgative methods an
create solutions.

Key words:Constitution,rights and freedoms, democracy, consti-
tutional state, constitutional democracy, politigadwer, constitutional
limits

*k%k

INTRODUCTION

What rights and freedoms should a constitution thatompiled
considering constitutional principles and techngjurelude? We will try
to make a contribution to the discussions conduotedhe method and
content of the new constitution said to be executeslr country. How-
ever, it should be strongly emphasized that whyheed a new constitu-
tion has priority over how it is executed and witaicontent is. It is un-
avoidable that before answering the question, dsouas on the method
and content will be baseless.

Even if it has been changed many times and margjesrtre-writ-
ten since it came into force, if a constitutionl $tices objections raised
against its democratic situation, the reasonshiesé objections are to be
considered. Critiques of the 1982 Constitutionraldhat its spirit and
main philosophy, do not meet the standards thatamufreedom and a
universal sense of law have reached, especiallyheefirst shape of it
Is considered. Person-society-government relatipestn a healthy ba-
sis have possible through a democratic politicaicstire. This requires a
constitution based on democracy and social com@®rtiiat regulates-
democracy. Amending constitutions from time to timeorder to un-
block social development and to adapt to new sdnatis unavoidable.
What is important is that this process runs withoomcession to the
master principles indispensable for existence béalthy political soci-
ety so that the regime meets the standards ott@saw, democracy,
freedoms.

In the recent years, the idea that a new constitubiught to be
executed has become prevalent. If constitutioneroehing the gov-
ernment’s basic structure and securing basic rightsfreedoms are to
be renewed outside extraordinary periods like vimar @up, then we ask
this question: Do we talk about a new constituirur country to de-
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velop a more democratic and secure legal systeto develop a legal
base for a government and society model thoughetbuilt on different
ideological fundaments?

More democracy, more freedoms, a better manageticpbkys-
tem, more welfare, a well operating economy andoiational assur-
ance are legal and moderate requests. However|eprshrelating to
these matters cannot be solved with a perfect itotigh and those tar-
gets cannot be reached with a perfect constituti@mstitutions can
only be documents of intent, setting out the targ@tvards which politi-
cal societies gravitate. As constitutions canndtesall problems within
a political system, before all else it needs t@lmphasized that the soci-
ety should not expect to be the best if it execthesbest constitution,
and constitutional jurists should not imagine exieuthe best constitu-
tion wihtout an adequate basis. Good constitutimmy sweep the po-
tential obstacles away from the aim of becomingeaakcratic, legal
government. Such an achievement depends on cgr@ctlmscribing
the tasks and authority of the public managememi®fpolitical system
and determining the limits absolutely and exactithout leaving any
doubt. If we talk about a constitution focused oliilfing the purpose of
becoming a good society and a good government, ishabre impor-
tant than determining the content of basic rigimds sieedoms is how to
build the walls to prevent political power enteriihig area of these rights
and freedoms.

. THE FIRST STEP FOR THE BASIC RIGHTS AND
FREEDOMS: CONSTITUTIONAL LIMITS ON POLITICAL
POWER

A constitution achieves the character of foundingpastitutional
government when it limits political power, but nehen it curries favor
with those in power. There are various methodsnoitdtion. The most
functional ones include clauses allowing all kirafschannels of com-
munication, opposition and public — in a constitntiPut another way, they
secure rights and freedoms by unblocking the fdneesng the power.

In the last years, the main idea, on which all discussions on
constitutions and all draft constitutions rely, sists of these conceptions:

a. Turkey should be democratized by its constitutio
b. The soul of the constitution should be demozeatin Turkey.
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c. Map of tasks and authorities of constitutior@airfdations lim-
iting political power should be designed with a neamstitution in order
to unblock systematic congestions.

After the constitutional change in 2010, courts tbgir independ-
ence and were tied to the political power. And hiese constitutional
circumstances it is a very tough, even an imposgbbblem to democ-
ratize the soul of the constitution and Turkey. dgiee the judgment in
the political power’'s hand means that the mostcéiffe security mecha-
nism of democracy is abolished. In such a disabitdtion with inter-
nal discrepancies, it is not sensible to compoghtsi and freedoms
vastly and in detail.

II. RIGHTS AND FREEDOMS IN ASPECT OF CONSTITU-
TIONS’ FUNCTIONS

We need to consider the question ‘With what contert how are
we going to compose the basic rights and freedontise new constitu-
tion?’ as a part of the consistency problem, time @i the freedoms and
the sense of the constitution.

The primary role of a democratic constitution igamizing rights
and freedoms. Especially, political activities tetlast two hundred
years raised a consciousness that the main taskraidern democratic
system is to create secure rights in a constitutitmwever, when con-
sidered together with the internal-consistency a@bastitution, another
important and prior function of a constitution & develop a manage-
ment framework within which to secure the rightsl dreedoms. The
constitution is also an organization scheme of wegunent where de-
mocratic processes operate.

Therefore, the problem is more than inserting tlostnadeveloped
and the most comprehensive list of rights and fveedinto the consti-
tution.

Freedom is a political issue. To request freedondemocracy
means asking law to take action to design a seeetloms shared by all
people in the common area of living.

In starting, | would like to pause on one subiject:

The very common and known statement that ‘the doiisih
should be written with a human-focused philosopdiyer than a gov-
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ernment-focused one’ is quite meaningless. A sétegidoms shared by
all people equally and fairly can focus on neitgevernment nor per-
son. In the focus of a constitution, a constitugiamadition, gained over
several centuries and enriched with universal \sltreat also answers to
the question ‘why is a constitution executed?’ $thicexist. A person
must be free. On the other hand, the same perspir@s a against that
which threatens and infringes his freedom. An e¢ifecand sensitive
political authority will provide such security. Aeledom not accepting
authority is arbitrary. A constitution loses itsnfition and the rules of
democratic politics break down where all people @odial sectors
might require freedom exaggeratedly and where ithisncouraged. In
constitutional government, governmental functionscpss in constitu-
tional assets. However, when government is underdake of law, in-
fringement of constitutional rights is controlleddafixed by law. In a
constitutional government under the rule of lave potential sources of
threat are people and public authorities over waigfficient control and
sanction mechanisms are not developed. Connectadigowe must
clearly introduce what freedoms we can require.

Many explanations can be made about what freedoansneAll
these explanations cover a main freedom approazispinoza freedom
Is a perfect rationalism; to Leibniz creativity wmitelligence; to Kant
autonomy; to Hegel acceptance of necessity. Bub&aays these con-
cepts have a sense when approached within theirfaame. Nonethe-
less, their sense or accuracy is related to seekibgsic or final free-
dom. What is more, all of them are produced upasingle person’s
freedom.

We talk about a more absolute thing. We talk alwlat rights
and freedoms we include in a constitution of a denatic government
under the rule of law and how to limit them. Evaough we consider
freedom as an area of life and assets, freedonesndi@ed and protected
by code of laws gain sense in a democratic systelawo For this, all
appropriate and acceptable demands of people’slidshmumet in an
environment of equality and justice. The freedosuésshould be delib-
erated considering the threat and danger of peapdesocial groups in-
terfering each others rights and freedom but netttineat from the po-
litical power.
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In other words, the issue is two-dimensional. Howpitotect rights
and freedoms against the interferences of theigallipower is the first
dimension. The second dimension is how to protemitamong people.
This means that recognizing rights and freedomsidsly as possible is
an easy solution but does not democratize rightsfeeedoms in con-
stitutional democracies. We should focus on pratectnethods and
create solutions.

On the other hand, we should be forthright. Asdblition to the
Kurds’ issue, today we discuss a new governmemt,aoanstitution, new
legal system built with the new constitution, amdorm of rights and
freedoms in this legal system. This is an agengmsged by a part of the
citizenery, not the society of all citizens. If ac&l compromise is
sought for a new constitution, dynamics for thisigbcompromise can-
not be terror and violence. The society is threedeand anxious about
the future. Duress and fraud damage the willpowdaw. It is obvious
that executing a constitution in this environmenii wot be affirmed
when power of Turkish society is damaged. The ngstesn of this con-
stitution cannot solve Turkey’s democracy issue.

No matter how widely we include the rights and fl@®s in the
constitution, this constitutional regimend the regime of the political
structure founded with the new constitution will bennected to each
other. So how will their connection affect rightedadreedoms?

Here is little bit problematic. Constitutional dissions create
concern and stress on which dominant power wikiaieine the shape of
a new constitution and build a new regime.

We need to express once more that constitutioni fima use of
political power and should include the administratarrangements to
control that. A suggestion of what rights and fi@ad constitutions
should include will be baseless if independent fitbin historical devel-
opment of constitutionality and basis of its exise To be a holder of
rights and freedoms is meaningful only in a norgeatenvironment
where the use of power is distributed among theegowental organs
and where law states and controls the system dmdssdisagreements.
The main aim of the constitution should be perpgtigaa government
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under the rule of law with all its organizationfn a healthy system of
law, even the rights we did not cover in the canstin find a protective
area for themselves.

. RIGHTS AND FREEDOMS IN TERMS OF THEIR
CONSTITUTIONAL LIMITS

Human rights, principally, protect people from thditical power
using the authority arbitrarily. The principle afparation of powers in-
cludes a range a file of instruments against theapolization of power.
As long as constitutions recognize and protectehestruments, we can
say that person is protected against illegal imtetions. Therefore, nei-
ther a perspective focusing only on rights anddoees, nor doing this
independently from constitutional instruments aremdcratic system
which will protect these rights and freedoms solthes problem. It is a
weak point of view that constitutions will specdlly aim at recognizing
and protecting rights and freedoms as widely asiptes

When constitutions include a list of rights andeftems and limit
political power on this basis, then this is to gtie purpose of stating
law as a security of freedoms.

The freedom issue is the issue of rules blockinggroThis issue
of freedoms before the law or freedom by law malsethink about con-
stitution’s role on use of law as a freedom prokidéerefore, in what
type of constitutional model can we put personetyegovernment re-
lations without denying the fact that honored persofree person and
without deviating from principle of freedom but nobnsidering the
government as a mischief attacking area of peofie&dom. This ques-
tion saves us from falling into the trap of designa purely liberal con-
stitution. The constitutions’ formulation on righésd freedoms shows
us rights and freedoms are not under a person’samhority.

There always exists the probability of misuse ghts in a democ-
ratic society where constitutions include freedoassrecognized and
protected rights. As far as this misuse can forrpasical power over-

! For the explanation and the relation of constiutivith a state under rule of law
please see:
M.H.REDISH; The Constitution as Political Structudew York-Oxford University,
1995, pp.3-21.
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using the authority, it can also form as over usafyperson’s rights.
Freedom exists together with the others’ freedonhiamused with others
in common areas. Freedom in liberalism overlap$ wg philosophic
approach on freedom. The final aim is to give feedOnce freedom is
recognized, many problems in society will be solaetomatically. Ra-
tional people, when released from obstacles to Idpydind the best
accuracy for themselves. For example, recognizthgie groups’ de-
mands of cultural rights and ethnic relations yilbvide a rational for
them to stop arming themselves to achieve theitiqall aims. Holding
freedoms determined in the West is necessary affitient for ad-
vanced democracy. There are some matters this&irficcedom over-
looks or does not allow. For example, holding fimadand being able to
use freedom are not correlated. It is not consdlérat freedom can ex-
ist with both dimensions. Whole society’s and podik structure’s right
to speak is not recognized for freedom of groupgits. The liberal ap-
proach does not only ignore two dimensions of foeedbut also consid-
ers freedom independently from its consequencesetl for demands.
However, there cannot exist an abstract freedomoapp and demand
independent from the aims behind it and advantaghksd. What we
want to do with the freedom we demand and gainveimak type of life
we want to set up should be considered by all medren evaluating
those demands.

CONCLUSION AND SUGGESTIONS

A constitution is lawful as long as it encompasadsee, democ-
ratic system of law. This kind of system can ondyihstalled when peo-
ple respect each other’s rights and responsitsligqually and where
political power keeps some distance from the wélthese rights and
freedoms. A constitution builds a democratic sosidtem with walls
paved against the liable arbitrary interventiongolitical power, with
adjustments for the use of governmental power t@goand to provide
security for rights and freedoms. Therefore, thesgjon of how we can
abolish potential infringement of rights and freeois more important
than what content rights should have and how welldhaclude them in
a constitution. This is an issue of considering ¢bastitution entirely
and how we can execute functional constitutiongilng political power
In a constitutional perspective. As far as a couistinal perspective is
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concerned, after the last constitutional changeneex to discuss if the
progress is towards or away from legal governm@ntthe other hand,
while we have such deep and wide human rights pnagl narrowing

them and discussing citizenship, identity, cultuigihts, native language
etc. help re-determining a political model servigipup rights rather
than strengthening the democratic legal governntealitical power in

Turkey has converted its perspective to a new ¢atish and aims to
build a new society model with democratic instrutseand methods, but
not to establish or enlarge the democracy. In omeeach healthy con-
clusions, the problem needs to be introduced well.

The method and language of seeking a new societyalitical.
The contribution of constitutional lawyers to tlpsocess — if it clears
their conscience — can be building the constitutidrich suits with the
society model ordered from them. Our role shoultb®this. We have
to create an ideological common denominator whitneaats of society
come together in terms of constitutional principtesl aims. | suggest
constitutional formulas validating democratic legglvernment, func-
tional in terms of both power and citizens and @@ttribute to social
integration. These formulas should be generateconlytin the consti-
tutional text but also on the whole legal basighaf constitutional gov-
ernment. When generating these formulas, it showldbe forgotten
that, in the past, present and future, the conistitus a text needed for
limiting political power. On the agenda today, tbe constitution, exe-
cuted to establish limited government and keeptipalipower inside its
boundary, the problem is to reconsider and refoateumethods and
rules to literally limit political power. We can Itdt re-structuring the
political system.

If we attribute a social integrating function tetbonstitution, then
we should prepare legal basis and a coherent, eb@qsive content for it.

After displaying all these reservations, underltgket of constitu-
tionality, in a democratic legal system the bagyhts and freedoms a
constitution should include possibly can be sumneariike this:

1. By 28 April 2010, 1982 Constitution in terms refcognition
and adjustment areas of rights and freedoms stintife level of mod-
ern democratic constitutions. However, protectiogthrods are insuffi-
cient, and possibilities enabling the political mywnterfere are wide
and dangerous. It is obvious that the advantagésgaf gaps are taken
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to complicate use of rights and freedoms whichoisti@ry to the secu-
rity systems in the constitution. What we needasanbetter constitution
but better codes of law.

2. The Constitution should be prepared appropyiatéh its geo-
graphical conditions under the light of universainpiples. Universal
principles are founding and protecting modern, demic and secular
law system. The zone we live in needs a secula Bgtem more than
anything. A republic is an indispensable regime alsd not democracy
for republic, but the republic is a guarantee femdcracy. While repub-
lican values are demolished with a weak democramyraversy, we
should emphasise the freedom issue in terms obliepWur stress on
equality and justice is as significant as on riginid freedom.

3. The approach to democracy we support is alsoitapt in ef-
forts for a new constitution. We cannot supporteandcracy provided
for the use of political power as a managementriigete. Nation acting
as a shield is only a component of a democracytheitdemocracy it-
self. Democracy is a life style in which electoleated, governor, gov-
erned, the majority and minority, person, integgsuups, the bad and the
good, patriot and disloyal respect the legal systmmded on the values
like the legal government, separation of powerdependency of justice,
basic rights and freedoms, and pluralism. Thisesysdf values also se-
cures rights and freedoms by preventing the palitsystem being arbi-
trary. A constitution ought to rely on this systefvalues and not even
one constitution can winnow it.

4. All principles and norms, explaining universawl and rights
and freedoms, are worth protecting. These prinsipled norms conduct
the values that a constitution protects. Foundéwegaof each democ-
ratic constitutional system are almost the samesé&lvalues should be
protected on behalf of the legal government, faneple, the main phi-
losophy government relies on; the organization rhadhéch strengthens
the government against all aspects of its geograpitigyenship status
which social unity depends on; sensitivity to secughts and freedoms
against political power; and precautions takenhiesé terms. The for-
mation story of the USA figures in the USA’s congibn, the French
revolution in France’s, and the Turkish nation&ehation struggle in
Turkey’s. And that’s what the truth is.
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5. About the usage of the right of learning mottergue — not
education in native language — adjustments candukerm article 42 or a
separate one. Mother tongue is learnt at homelafguage is not learnt
at home, it has already been lost or is aboutdedats vitality. Govern-
ment does not have a responsibility of teachingntio¢her tongue and
cannot force any citizen to learn or remember wever, if citizens
wish to develop and not to forget their mother tomgn daily life, it is
useful to implement a structure considering modexamples. There-
fore, the constitutional basis is created for aalegfdjustment to allow
open private courses.

6. The right to elect and to be elected is funddaieNVhereas
election law should include articles regulating htmwse this right, it
includes articles limiting this right and infringjnits spirit. The lowest
passing percentage in elections should be maximimaBd an article
should be included in the constitution to this efffelThereby the rule
‘electing laws are regulated to connect stabilityrianagement and fair-
ness in representation’ in the article 67 gaineres.

7. Citizenship definition in constitution is acctgalf the aim is to
satisfy all ethnic demands, where it takes us idoreseeable. The word
‘Turk’ does not establish an ethnic relation betwé®e citizen and the
government. It gives a name to the nation of theegument. ‘Turk’ is
just Turkey’s citizen. What comes after this intentis to change Tur-
key's name. But there is no need to start sometitotisnal articles
(e.g. article 70 and 72) with ‘Every Turk’. ‘Evepjtizen’ is more suit-
able for constitutional texts in terms of law.

8. | am not in support of recognizing the right aanscientious
objection. The right of conscientious objectiontasrefuse arming and
doing military service because of one’s ideologycbaracter. Military
service is a part of citizens’ responsibilities andc duty in terms of
loyalty to the government. Article 72 in the cohsgibn describes this
duty as ‘how to fulfill this duty in Armed Forces @ublic sector is
regulated with code of law.” That means the probiemot with the con-
stitution but with the code of law. The constitatis not an obstacle for
those who prefer fulfilling the military service public sector.

9. Effective and usable character of rights anédaens is more
important than recognizing them in the constitutidherefore, regula-
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tions should apply sanctions to the responsiblesage of infringement
clearly and with no comment.

For example, article 40 in 1982 Constitution stateder the title
‘protecting basic right and freedoms’ that ‘whosghts and freedoms
are infringed, they have a right to petition thehauty immediately’.
Because this article is written with an incorressthnique, it is not func-
tional. It is better to write it like this: ‘whoseghts and freedoms are
infringed, their petition is forwarded to the autityin maximum three
days and processed’. The public authority, wheoplgepetition, should
forward the application to the related unit as glyi@s possible just like
usage of right to petition.

10. The clause in the article 91 is to be narrowednartial and
emergency cases, without necessity to a code ofifaives authority to
issue decree law about basic rights, people’s sighd duties, political
rights and duties to the executive. Furthermoregase of emergency,
decree laws should be judicially reviewed.

11.In regular time periods, decree laws shouldgy@oved within
a maximum of 15 days in the parliament followingithpublication on
the Official Journal.

12. There should be an ability to judicially reviel decisions of
the Supreme Military Court and the Supreme BoardJwdges and
Prosecutors.

13. As far as integrity and developing the charaoferights are
concerned, improved social rights should be indluitethe constitution
like basic human rights.

14. As far as judicial independence is concerneath the change
in the constitution, we have taken tens of retrdgrateps. Judicial inde-
pendence should be secured.
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