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ABSTRACT

In this article, the author discusses the development of
constitutionalism in Georgia, made changes and amendments as well as
their legal and political aspects. For a complex and deep study of this topic,
it is necessary to begin with the definition and the characteristics of
constitutionalism and then to discuss these concepts in the Georgian reality.

In the first chapter, the author describes the history of
constitutionalism in Georgia that is dated the early 20" century. The
main ideas of constitutionalism and statehood were determined in the
first constitution of Georgian Republic. Along with the states system
arrangement, the first Georgian constitution included the chapter on
fundamental human rights. That is why the 1921 Constitution is of great
importance for Georgian constitutionalism and statehood history.

The second part of the article covers the modern processes of
Georgian constitutionalism and its development. The timeframe is divided
into three parts: Constitution of Georgia in 1995-1999, constitutional
changes made in 2004 and constitutional changes made in 2010.

Along with the description and history, the author gives detailed
analysis of political and legal processes during the above-mentioned
periods, and defines the reasons and causes of changes. In the
conclusion, the author assesses flaws and gaps in the supreme law of the
state and provides some solutions.
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Introduction

Georgia is one of the states with oldest civilization and statehood
history. Some Georgian laws were established several centuries ago.
Despite its vast experience, the main constitutional history of Georgia is
related to the 20™ century. This article will discuss the development
process of constitutionalism in Georgia and its political and legal as-
pects. For complex and deep study of this topic, it is necessary to begin
with the definition and the characteristics of constitutionalism and then
to discuss these concepts in the Georgian reality.

Constitutionalism is the idea, often associated with the political
theories of John Locke and the founders of the American Republic, sug-
gesting that government can and should be legally limited in its powers,
and that its authority or legitimacy depends on its quality of observing
these limitations.! This definition raises a lot of questions, but the most
important one is: how can government be legally limited if law is created
by government?

The main idea of constitutionalism was the creation of legal
documents (later called the constitution) that consist of a set of norms
(rules or principles) creating, structuring and defining the limits of gov-
ernment authority. According to this definition, all states should have
constitutions specifying the limits of three basic forms of government
power: legislative power, executive power and judicial power. It should
be mentioned that constitutions in states are adopted according to the
political regimes and dominant ideologies.

Taking into consideration history of Georgian statehood, espe-
cially from XVIII-XIX centuries, it’s hard to state that all the existing
classical theories of power separation and democratic governance will
automatically have the same influence on the development of democratic
values, such as rule of law, protection of human rights, reduction of cor-
ruption, etc.

On June 8, 2009, the State Constitutional Commission was formed
based on the decree of President of Georgia. The main aim of commis-
sion was to define final changes and additions for adoption of the Con-
stitution. This fact became the main subject of discussion not only for

! Stanford Encyclopedia of Philosophy, 2012 (http://plato.stanford.edu/entries/

constitutionalism/)
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political elite and academic circles, but also for whole population. In
next chapters of this article I will discuss in detail if the population was
included in the debates and if their opinion was taken into consideration.

I. Short Overview of Constitutional History of Georgia until
the 1990s

As I mentioned above, Georgia has an old history of civilization
and statehood. There are some collections of ancient laws such as “Das-
turlamali”, “Book of Laws” by King Vakhtang VI, etc.

“Dasturlamai” included detailed description of the system of Kartli
Empire, the functions, rights and obligations of civil servants at that
time.

“Book of Laws” by King Vakhtang VI includes several laws, such
as Laws of Moshe, Greek-Roman Rights, Laws of Mkhitar Gosha,
Rights of Catholicon, etc.’

After the long absence of statehood, in the beginning of 20™ cen-
tury, Georgia became independent again. The first Republic of Georgia
existed for 3 years only. Nevertheless, this period is called “Little
Golden Age” of Georgia.” This period is not characterized with mature
economic or political situation, but with high level of constitutional leg-
islation.

The first constitution in Georgian history was drafted by the Con-
stituent Assembly of the Republic of Georgia on February 21, 1921.

The Constitutional Commission of the National Council and the
Constitutional Commission of the Constituent Assembly had been en-
gaged in the drafting process. The following public figures, Noe Jorda-
nia, Pavle Sakvarelidze, Sergi Jafaridze, Samson Dadiani, Konstantine
Japaridze, Akaki Chkhenkeli, etc. were significant contributors to the
constitution drafting process.

The Constituent Assembly started discussing the constitution pro-
ject on November 24, 1920. The ruling party of that time, the Social
Democrats, which were the majority in the assembly, could finalize the

* 1. Dolidze, “Law by King Vakhtang VI”. Publishing House “Sabchota Sakartvelo”,
Thilisi, 1981, pg. 5.

’ K. Inasaridze, Little Golden Age, Democratic Republic of Georgia 1918-1921.
Munich, 1984.
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18 Legal and Political Aspects of Constitutional Changes in Georgia

procedure in a short period of time. However, they thought it appropriate
to arrange sound discussions on constitutional issues and let all the op-
posing parties express and share their opinions in detail. This, naturally,
took longer time to adopt the constitution.*

As mentioned above, the Social Democrats were the majority in
the Constituent Assembly. In consequence, this party’s ideology and
political doctrine was widely considered while framing the constitution.
They believed that, considering the existing conditions, Georgia could
not possibly move on to the “social development”in their party doctrine.
Being in power gave the party a great opportunity to form one of the
most democratic countries where the rights of all citizens would have
been observed and respected. Apart from political rights, the Constitu-
tion of 1921 was one of the first in the world which paid due considera-
tion to social-economic rights.

The political system in Georgia was arranged in the following
manner:

* Based on universal voting rights, the Parliament was elected
for 3 years by the proportional electoral system.

* The President was not directly elected but chosen by Parlia-
ment.

* In order to ensure stability, in between periods of parliamentary
crisis and parliament sessions, the Parliament would elect the Chairman
of the Government for a one-year period, who was granted certain rights
of the President. The Chairman could be elected for a two consecutive
terms only.’

The Constitution of 1921 also covered the system of local govern-
ance, proper rights of national minorities, objected to federalism and
used the term “autonomy’’ for exercising authority over surrounding
areas. Batumi, Abkhazia, and Saingilo were granted this Status.

It is obvious that the adopted constitution ensuring the establish-

ment of democracy and Georgia’s sovereign rights was unacceptable to
the Soviet regime. The Constitution was not only announced to be can-

* A. Demetrashvili, I. Kobakhidze, Constitutional Law. Publishing House “Rise”,
Thilisi, 2014, pg.47.

> M. Matsaberidze, Political System of Georgia. Tbilisi, 2014, pg. 7-8.
(http://www politscience.info/pictures/saq-pol-sist-4-20 14konst.pdf)
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celled but was thoroughly hidden away. In the Soviet period, there was
only a brief mention of the Georgian Constitution and naturally in biased
manner.

Nevertheless, it must be noted that the Soviet Union did have to
consider certain provisions of the Georgian Constitution. Specifically, all
Soviet constitutions of Georgia included an article declaring Georgian
language as an official language.

In 1921, after the Russian Red Army occupied Georgia, constitu-
tions were drafted one by one (in 1922, 1927, 1937 and 1978), tailored
to the Russian ideology of that time. Although all Soviet constitutions
were characterized by certain elements of law and political stability,
these constitutions had nothing to do with the interests of Georgian peo-
ple. None of the regulations and provisions reflected the will of popula-
tion adequately. All Soviet Constitutions were adopted automatically
after adoption of Russian Constitutions, only difference were names, that
were automatically replaced by branches of Georgian Soviet Socialist
Republic and translation was made from Russian to Georgian.°

To discuss the key characteristic of all 4 Soviet constitutions, none
of them met Georgia’s interests, as an independent country. Socialist
doctrines totally ignore the theory of power separation. As for the deci-
sion making process, they declared that all decisions are made by
“elected”, “representative” bodies.

The sovereignty of Soviet Georgia gets even more perfunctory
considering the fact that there was a single ruling party — the Communist
Party in Georgia — representing the Communist Party of the Soviet Un-
ion locally that had to act according to the decisions taken by the central
bodies.

In some of the Soviet constitutions, it was mentioned that Georgia
was part of Soviet Union voluntarily but it was unable to take state-level
decisions independently. The above-mentioned constitutions also dis-
cussed the right to withdraw from the Soviet Union. However, the con-
stitutions had no mechanisms for exercising this right.

The declaration of the social rights of workers was also rather
characteristic of Soviet constitutions, whereas the constitutional ac-

6 M. Matsaberidze, Political System of Georgia.Tbilisi, 2014, pg. 9
(http://www politscience.info/pictures/saq-pol-sist-4-20 14konst.pdf)
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knowledgment of political rights was only a formality. It stated that “an-
tisocial’” and “anti-popular’” activity would not be allowed and would be
punishable.

Considering all the above, the constitutional development of Geor-
gia did not progress after the annexation of 1921. These procedures were
aimed at hindering the national identity and destroying democratic values.

In terms of Georgia’s constitutional development, the referendum
of March 31, 1991 had an immense significance, when, by an absolute
majority, people voted for the reestablishment of Georgia’s independ-
ence on the basis of the Independence Act of May 26, 1918. From the
legal point of view this referendum communicated that, with its newly
restored independence, Georgia was a legal heir of the democratic Re-
public of Georgia.

Based on the results of the March 31, 1991 referendum, the Su-
preme Council of Georgia adopted “Georgia’s State Independence Res-
toration Act" on April 9, 1991. According to a resolution taken on the
same day, the constitution drafting process based on the Constitution of
1921 was to be fast-tracked. Although the legal inheritance suggested
the enactment of the 1921 Constitution, the reality of that time was quite
far from the situation existing in the 90s’. Consequently, the copying of
the 1921 Constitution entirely would be inappropriate.

Prior to drafting the new constitution, the Parliament chosen on
October 11, 1992, adopted the regulation “On the State Governance’’,
which determined the supreme bodies of the state and their authorities.

On February 16, 1993, according to the parliamentary resolution,
the State Constitutional Commission on drafting the revised version of
the 1921 Constitution was established. To ensure the full independence
of Georgia, the new constitution should have been drafted with the full
consideration of Georgia’s historical experience. The Commission
started working actively in the autumn of 1993 and, apart from its own
projects, the Commission encouraged various political organizations and
initiatgve groups to present their proposals for discussion (13 projects in
total).

"P. Tsnobiladze, Constitutional Law of Georgia, Thilisi, 2004, pg. 128.

A Demetrashvili, I. Kobakhidze, Constitutional Law. Publishing House “Rise”,
Thilisi, 2014, pg. 57.
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Despite the intention to rely fully on the 1921 Constitution, many
provisions of the new constitution were presented in a different manner.
To be more precise, instead of unilateral state, the new provisions pro-
posed the establishment of a federation and, instead of parliamentary
republic, a presidential system.

After long discussions and debates, the Georgian Parliament
adopted the new constitution on August 24, 1995.

I1. Georgian Constitution of 1995

The constitution adopted in 1995 consists of a preamble, 9 chap-
ters and 109 articles. The preamble emphasises the new constitution’s
high respect for “Georgian nation's centuries-old state traditions and the
basic principles of the 1921 Constitution”.

The preamble also introduces six fundamental objectives believed
to be key priorities for a modern society. The state considers it a main
duty to observe these principles:

* Democratic social order.

* Economic Freedom.

* Social and legal state.

* Basic human rights and freedoms.

* Reinforcement of independence.

* Peaceful coexistence with other peoples.

The first chapter of the 1995 Constitution is similar to the one of
1921 and refers to general provisions describing Georgia’s form of gov-
ernance, certain factors of its territorial arrangement, official language, etc.

The second chapter is entirely dedicated to basic human rights and
freedoms. It can be said with confidence that the human rights discussed
in this chapter were also present in the 34, 12" and 13™ chapters of the
1921 Constitution. This chapter covers all the basic rights and freedoms,
and fully complies with basic international human rights pacts or/and
conventions.’

? 1995 Constitution of Georgia, Chapter II.
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The following 5 chapters regulate the principles of state govern-
ance and system, the structure of government branches and their au-
thorities.

Unlike the 1921 Constitution, the new Constitution establishes a
presidency and a Constitutional Court. The foundation of the Constitu-
tional Court of Georgia was not deemed necessary in 1921 as, from the
Constituent Assembly’s point of view, as a body controlling constitu-
tional violations, it might have had a great influence on the Parliament.
In the absence of a presidency, the previous constitution had tried to
avoid a single authority over the state.

According to the 1995 Constitution, the presidential institution
comprises the state governance as well as the management of the execu-
tive branch.'” The Government as an independent collegial branch of the
executive governance did not exist and it served as an advisory body to
the President. Consequently, there was no regulation holding the Gov-
ernment responsible to the Parliament whereas each representative of the
Government was responsible to the President. Article 69 communicates
two major directions in the President’s duties and responsibilities: ac-
tivities in domestic and foreign policy. According to the above-men-
tioned article, the President represents the state’s sole, supreme repre-
sentative in foreign affairs. The President represents the country in for-
eign affairs without any pledge and enjoys the same rights when signing
international agreements. However, it should be noted that according to
its legislative functions, the Parliament represents the body that deter-
mines main directions in foreign policies.

As the head of the state, the President was the guarantee of state
unity and integrity. The President had no constitutional right to dissolve
the Parliament, as his/her authority did not entail dividing the Govern-
ment in such a manner.

The structure and authority of the Parliament given in the 1995
Constitution is quite different from its predecessor. According to the
new constitution, the Georgian parliament is a one-chamber structure
and 1s made up of 150 MPs elected for a 4-year period by a proportional
system and 85 MPs elected by the majority system.'' The Georgian Par-

191995 Constitution of Georgia, Article 69 (before constitutional changes).
11995 Constitution of Georgia, Article 49 (before constitutional changes).
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liament comprises: Chairman and chairman deputies, the parliament
bureau, committees, and factions as well as the investigating and tempo-
rary committees created according to the regulation established by the
legislation.

According to the principle of division of powers, the third branch
is the judiciary. In the first Republic of Georgia, as a result of the judi-
cial reform, the Senate was the highest judicial body in the court system.
Courts considered some cases with the participation of a jury. After the
Sovietisation, the function of the courts changed dramatically as the so-
cialist doctrine and legislation did not recognize the concept of separa-
tion of powersand, accordingly, the existence of independent judiciary
branches. In the Soviet system, courts had more of a repressive function
and nobody considered the concept of state’s responsibility to individuals.

The court system is presented in a completely different light in the
1995 Constitution. The evolution of this institution was caused by the
progress in public awareness. There was strong need for the establish-
ment of the state institutions and procedures that would prevent the state
from expressing any sort of authoritarian intentions.

One of the biggest achievements of the judiciary is the adoption of
the Constitutional Court. Following the 1995 Constitution, on the basis
of parity, all three branches of the government are involved in the estab-
lishment of the Constitutional Court. The President appoints three mem-
bers of the Constitutional Court, Georgian Parliament elects another
three and the Supreme Court elects the remaining three members.'>

The significance of Georgia’s Constitutional Court is defined by
its competency. The normative acts grant the Court authority on a wide
range of disputes and issues. The authority of the Constitutional Court is
very important in terms of being entitled to call for referendums, sched-
ule elections and settle disputes over not calling for referendums and
elections.

With regards to the general court system, according to the 1995
Constitution, the President is decisive in appointing judges for general
courts as he or she presents candidates to Parliament.

As a conclusion, it can be stated that despite the legal inheritance
from the Constitution of the first Republic of Georgia, there are number

121995 Constitution of Georgia, Article 84 (before Constitutional changes).

Journal of Constitutional Law - Volume: 4 / Issue:8 / Year: 2015



24 Legal and Political Aspects of Constitutional Changes in Georgia

of alterations made in the 1995 Constitution. Some of the changes took
place due to the reality of that period and some due to certain dominant
political powers and ideology.

III. Changes made to the 1995 Constitution

Before discussing the amendments to the Constitution, I would
like to overview political situation in Georgia between 1995 and 1999.

In 1995, the first parliamentary elections were heldwith 54 politi-
cal parties participating. Only 3 parties were able to get seats in Parlia-
ment. According to the Constitution, election threshold was set at 5 per-
cent. As a result, the majority of seats (two third) were taken by the po-
litical party called “Citizens’ Union”, the party that was supporting
President Eduard Shevardnadze.

In 1999, the second parliamentary elections were scheduled. The
ruling party decided not to change anything and to stick to the old plan.
Before the elections, the first amendment was made in the Constitution:
the threshold of to secure a seat in an election was increased to 7 percent.
There were two opposing opinions regarding this amendment: experts
and politicians who supported it justified their opinion by manipulating
with the legitimacy and representation issue. Others thought that this
amendment only strengthened political parties that were already
strong."” This high threshold guaranteedthat ruling parties would get
more seats in forthcoming elections.

The results of 1999 elections justified the above conclusion: only 3
political parties were represented in the newly elected Parliament, with
one holding a distinct majority. This result meant “cooperation” between
the President and the ruling party: nothing changed in the political or
legal situation in Georgia.

The second amendment, made on 20 April 2000 defined the status
of Adjara as an “Autonomous Republic”.

The third amendment incorporated the constitutional agreement
between the Georgian State and Georgian Orthodox Church. The agree-
ment called Concordat entered into force in 2002. The agreement regu-
lated all the cases and issues concerning the relations between the State

B Wolfgang Gaul, Drafting and Adoption of Constitution of Georgia. Publisher House
“Berliner Wissenschafts-Verlag”, 2001 (Translation in Georgian, Tbilisi, 2002, pg. 113).
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and Georgian Orthodox Church. Not only the majority of the Parliament
but also society supported this agreement. Considering the religious at-
titude prevailing in 70% of population, is not surprising at all. But it
should be mentioned that constitutional democracy is a democracy,
which does not grant the entire power to the majority.'*

Discussing changes in the Constitution, it’s important to mention
the draft law that was proposed by President Shevardnadze regarding the
post of Prime Minister. According to this draft, the post of State Minister
would be replaced by the post of Prime Minister. The other issue was the
right of the President to dismiss the entire government as well as its
separate members;"” also the four options to dissolve the Parliament.
Furthermore, it was most unclear and difficult to explain the power of
the President to cancel legal acts adopted by the Parliament and the Ex-
ecutive Government in case they conflicted with the constitution. The
right to declare legal acts invalid is the main right of the Constitutional
Court and the head of the state has nothing to do with this field. All the
above listed changes broadened the power of the President. It is obvious
that these changes were proposed in order to neglect and ignore main
constitutional paradigms, especially most important constitutional prin-
ciple such as separation of power.

The Constitutional changes mentioned above came under wide
criticism. International experts noted they would make Georgia a super-
presidential republic.'® In my opinion, they were planned to completely
undermine the balanced system of power in Georgia.

These changes were not only of legal nature; they had political as-
pects as well. The President wanted to weaken the role of the Parliament
and eliminate the problems he faced from the supreme body of legisla-
tive power.

According to the situation from 1995 to 2002, we can conclude
that the enactment of the Constitution was caused by the contribution to
the stabilization of the states’ political and economic situation.

' Philippe Lauvaux, Les Grandes Democraties Contemporains. Publishing house
“Institute of Politology”, Tbilisi, 2002, pg. 97.

> Wolfgang Gaul, Drafting and Adoption of Constitution of Georgia. Publisher House
“Berliner Wissenschafts-Verlag”, 2001 (Translation in Georgian, Tbilisi, 2002, pg. 302).

16 Wolfgang Gaul, Drafting and Adoption of Constitution of Georgia. Publisher House
“Berliner Wissenschafts-Verlag”, 2001 (Translation in Georgian, Tbilisi, 2002, pg. 304).

Journal of Constitutional Law - Volume: 4 / Issue:8 / Year: 2015



26 Legal and Political Aspects of Constitutional Changes in Georgia

At the end of 2001, the slogans for resignation of the President and
new parliamentary elections became rather popular among the popula-
tion. But these movements and protest were not of significant impor-
tance and could not find a large support because of the opinion that it
would jeopardize the constitutional order."”

The ruling party, “Citizen’s Union” was representing the interests
of the Head of State and his supporters from 1995 to 2003. In 2003, the
economic growth rate of Georgia significantly decreased; corruption
among state officials and police was a fundamental problem for building
democratic state. The falsification of elections became the key reason for
massive anti-governmental demonstrations. After negotiations with the
opposition leaders and foreign diplomatic representatives, President
Shevardnadze decided to resign.

The Rose Revolution was the first time in independent Georgia,
when society stood up for its rights. It demand peaceful change of gov-
ernment, which would mean further development in field of rule of law,
protection of human rights, reduction of corruption, economic growth,
and establishment of working places and better future for the Georgian
population.

The Rose Revolution was the main political event that made Geor-
gia recognizable to modern world and it should have been the beginning
of the establishment and protection of democratic values such as rule of
law, protection of human rights, freedom of speech, free and fair elec-
tions, etc.

After the revolution, Georgia witnessed post-revolutionary proc-
esses affecting the supreme law of the state. All these changes will be
discussed in the next chapter.

IV. First Constitutional Changes after the Rose Revolution

While discussing constitutions, we should mention that there are
some democratic constitutions that were made in a very undemocratic
way, but we also should underline the fact that there are no authoritarian
constitutions that are made in democratic ways.

' Gia Getsadze, Gia Nodia, Building Democracy in Georgia, Constitutional System in
Georgia. International Institute for Democracy and Electoral Assistance (International
IDEA), Thilisi, 2003.
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How democratic is the constitution-making process and how much
does the adoption of a new constitution rest on a broad discussion?
These are the two main factors that should be considered during a con-
stitution-making process.18 Unfortunately, constitution making went
completely in a different way after the Rose Revolution. Not only were
the two main factors mentioned above ignored but also draft law was not
published.

Amendments made in the beginning of 2004 were adopted very
secretly and rapidly. A new model of governance was developed by
three high political figures: the President, the Prime Minister and the
head of Parliament. Unfortunately, other political forces could not man-
age to influence changes and amendments.'” Political leaders justified
such an attitude towards constitutional changes with the political and
economic crisis: Some rapid and radical steps were needed to stabilize
the situation within the country and to begin building a new state with
democratic values. This opinion was criticized not only by various po-
litical forces but also by some segments of society. They believed that
while drafting a new constitution or making some major changes in it,
the government should have acted in accordance with democratic values
expressed through the restriction of government powers by the constitution.

If we overview the history of constitutionalism, we can say that
relationship between politics and the constitution is one of the main
problems for developing countries like Georgia. It’s important to avoid
using the constitution for political interests of the ruling party or leaders
of the state. Self-restriction is one of the main principles that lead to the
rule of law and building a democratic society and state.

Unfortunately, the first changes made after the Rose Revolution
lacked the binding principles of government power and was designed
according to pre-revolution policy. There is no doubt that the Constitu-
tion was the main instrument for the strong government to fulfill its own

8 M. Muskhelishvili, Constitution and its discursive legitimization. International
Institute for Democracy and Electoral Assistance (International IDEA), Thbilisi, 2006,
pg. 15. (http://www.idea.int/conflict/cb/upload/CBPGeorgiaMarina.pdf)

9 YTevan Izoria, Presidential, Parliamentary or Partly Presidential? Path Towards
Democratic Consolidation. Tbilisi, 2010, pg. 11(http://www parliament.ge/ publicdebates/
articles.html)
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political interests. Some experts think that the ideals of the revolution
were buried by the new changes and amendments of the Constitution.

The main aim of the supreme law of the state is to provide a
framework for democratic government and to protect society and its
members from an unfair treatment by those in power. For the fulfillment
of its main aims, significant importance should be paid to the separation
of power and human rights protection. There are many ways of state
arrangement and separation of power; all of them should be used in or-
der to protect a state’s population and democratic values.

After the Rose Revolution, new political forces completely
changed the model of separation of powers. The main outcome of these
changes was reflected in the strengthening of the presidential power,
weakening of Parliament, the construction of a new executive body, and
the separation of the system of prosecution from the Judiciary. I discuss
the changes in executive and judicial powers separately below.

The changes made in the judicial system soon after the Rose
Revolution are:

1. Jury Institution — the jury is one of the tested systems for judi-
cial trials around the world and it underlines the fact that society can
participate in trials. It increases public trust in the judicial system. This
institution also had a lot of opponents in Georgia. Some of the research
regarding the relevance of the Jury Institution in Georgia conducted by
different research NGQO’s stated that it would not work in Georgia be-
cause of the small population and because of the prevailing mentality.
Despite all the negative responses, changes were adopted anyway and
the institution of the jury was included in the judiciary system.

2. Separation of Prosecutor’s Office from the Judiciary — the
Prosecutor’s Office was separated from the judiciary, but its place and
powers in the system was not clear and determined.

3. Changes regarding the requirements for appointment as a
judge— some changes were made with regard to the requirements for the
appointment of judges. Before the amendments, the minimum age of the
candidates for Supreme Court was 30, after the changes it became 28. As
for the judges elected and appointed before the revolution, most of them
were dismissed early because of lack of professionalism (as it was stated
by state officials). However, the real reason for their dismissal was po-
litical.
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The main changes made after the revolution reflected on the pow-
ers of the President, executive body and the Parliament and on the rela-
tionships between them.

The President was the only power of executive branch even though
the Parliament had a formal right to declare the vote of confidence in the
Government. This procedure was just a formality; if the legislative organ
didnot approve the Government, the President could appoint the Prime
Minister and dissolve the Parliament. Government was totally account-
able to the President. A new Government was formed after the presiden-
tial elections.

President’s authority over the law-making process was strength-
ened. According to the Constitution, the President had legislative initia-
tive and veto authority. The previous two presidents had both had a con-
stitutional majority in the Parliament, which is one of the characteristics
of super presidential republic. After the Rose Revolution, we can barely
remember any legislative initiatives of the President that were blocked
by the Parliament.

All these changes demonstrate that the main political figure in the
state was the President, who had equally large interrogative power in
legislative, executive and judicial powers.

One of the important changes made after the revolution concerned
local self-government institutions. It must be noted that self-governing
bodies had to be electored. Despite these changes local government in-
stitutions were not considered to be important institutions; the interest of
the country’s population in these institutions was limited. The low inter-
est in these self-governing bodies caused a low level of functioning.

As was mentioned above, several parliamentary and presidential
elections had been held from the time of independence until now but the
fundamental problem of Georgia — its territorial-administrative arrange-
ment — could not be solved. According to the Constitution, the territorial
structure of Georgia should be determined by a constitutional law after
the restoration of Georgia’s jurisdiction over the whole territory of the
country.
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V. Constitutional changes made in 2010

As noted above, after the Rose Revolution the new political power
tried to make rapid changes and not only in the arrangement of power
between the legislative, executive and judicial branches, but also in
terms of fighting corruption and improving public services. Some of the
reforms were very successful, but some failed. The reason for failure in
some cases was misinterpretation of institutions taken from Western
countries and in some cases a lack of political will and the desire of
some political figures for excessive control.

All these things led to a need for new changes, namely in terms of
separation of powers. In 2008, by the order of the President, theSpecial
Constitutional Commission was established for working on the new
changes to the supreme law of the state and making a more perfect con-
stitutional framework.

President Saakashvili’s step was assessed in two different ways.
The feedback of first changes made in 2004 was quite critical. A lot of
recommendations were made by national and international experts. Even
the opinion of Venice Commission was negative and included some rec-
ommendations for reforms. Some thought that the system really needed
to be changed and switched from the super-presidential republic to a
parliamentary republic to weaken the power of President. But other
opinion was more pessimistic regarding planned changes: President Sa-
akashvili had already been elected twice; he wanted to stay in power;
and he tried to change constitutional order, so that he could be appointed
as Prime Minister (the Russian Scenario).

After two years of hard work the Commission presented a draft
law on basic changes to the Constitution; they were assessed positively.
The forthcoming changes were a step forward to the democratic trans-
formation of state. In 2010, Parliament approved the presented draft law
on its third reading.

It should be mentioned that there were critical remarks regarding
the changes made in 2010, especially concerning the division of power
between President, Parliament and the Prime Minister/Government.
Some scientists and experts of constitutional law call Georgian state ar-
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. . . 20 . . 21
rangement model “semi-presidential”,” semi-parliamentary”” or

“mixed system fulfilled with some elements of parliamentary model”.

According to constitutional law, the classic models of state ar-
rangement are presidential republic, semi-presidential republic and par-
liamentary republic. Taking into consideration the fact that the govern-
ment is formed by Parliament and the power of the president is limited,
the new system is mostly like a parliamentary system. However, the
constitutional amendments have certain peculiarities that are unusual for
a classic model of a parliamentary republic. In particular, the role of
Parliament incontrolling the activities of the Prime Minister and the
Government extremely diminished. Instead, the political position ofthe
Prime Minister is inappropriately strengthened.

According to the new constitutional amendments, the Prime Min-
isters’ authority is defined as follows:

* The Prime-Minister is the head of executive power and the politi-
cal leader of the state.

* The Prime-Minister, solely, without consent of the President, can
appoint and dismiss the members of the Government. After receiving a
vote of confidence, the appointment and dismissal of ministers is not
subject to Parliament’s approval.

* Raising the issue of the responsibility of a Minister by Parliament
does not oblige the Prime Minister to dismiss that particular member of
the Government.

* The Prime Minister is authorized to request Parliament to ensure
unscheduled discussion of draft laws initiated by the Government.

* In several cases acts issued by the President need the countersig-
nature of the Prime Minister. At the same time, acts by the Prime Min-
ister do not require the Government’s consent or countersignature 2

As for president, under the new model he/she doesn’t have the
competences of the political leader of the State, in particular:

0 Levan Bodzashvili, Presidential Competence as of a Supreme Representative of the
State in  Foreign Relations According to Draft Constitutional Law
(http://www parliament.ge/Publicdebates/articles.html).

2 George Kakhiani, Opinion on Several Issues of the Draft Constitutional Law. Thbilisi,
2011 (http://www .parliament.ge/publicdebates/articles.html).

*2 1995 Constitution of Georgia, Article 78-79 (after final constitutional Changes).
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* The President is no longer a part of executive power, and he/she
is basically equipped with competencies, which are usual for the heads
of parliamentary republics.

* The role of the President in forming the government is rather for-
mal.

* The institutions of executive power are not subordinated to the
President.

* The President is not equipped with the right to perform legal
supervision over the legal acts issued by the Government and other ex-
ecutive agencies.

* There is no need for Government to obtain President’s consent
for submitting the draft budget law to the Parliament.

* The President exercises only those authorities that are prescribed
by the Constitution.

However, President is granted some competences which are un-
usual in case of the classic parliamentary model. According to the
amendments to Article 73/1/a of the Constitution, the President shall
“negotiate with foreign states and conclude international conventions
and agreements with the consent of the Government.” Such a mismatch
of competences provides grounds for serious conflicts between the
President and Prime Minister.

Another very important issue in the new amendments is the vote of
confidence in the Government. The main criticism was directed to the
procedure of declaring the votes of confidence and no confidence,
namely:

* The procedure for a vote of confidence may last 102 days and
can cause political crisis. The candidate to the position of the Prime
Minister, who failsto get a vote of confidence for the composition of the
Government, is entitled to submit the same or a new proposal for the
composition of the Government to Parliament for a vote of confidence
within 30 days. The number of such attempts is not limited. The Presi-
dent is authorized to nominate a new candidate to the position of Prime
Minister only after expiration of the 30-day term.

* There is an extremely complicated procedure for declaring no-
confidence in the Government, which enormously strengthens the Prime
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Minister’s position.23 Completion of the no-confidence procedure re-
quires at least 40 days. This is inconsistent with the logics of the consti-
tutional law. Such long terms are not required by the constitutions of
democratic states.”* The same can be said regarding the majority for
declaring no confidence. According to the new amendments, the ques-
tion of a declaration of no-confidence shall be raised by 2/5 of the total
number of the members of the Parliament. A quarter of the members of
Parliament is the highest requirement in the constitutions of states with
traditional democracy.”

* The Constitutional Law envisages the possibility of applying the
right to “veto” to theconstructive vote of no-confidence, which has no
analogue in the constitutional practice of the western democratic coun-
tries. Another improper norm is that 3/5 of the parliament members shall
vote for the no confidencein order to override the President’s veto. De-
claring the confidence or no confidence to the Government is a decision,
which should be adopted by the parliamentary majority and it always
finds reflection in the absolute majority of the votes.

New changes have affected not only the legislative and executive
branches, but also the judicial branch. The Constitutional Law provides
lifetime appointment of judges of the ordinary courts. This gesture can
be assessed in two ways. In western countries with high democratic val-
ues such a practice plays a positive role, because it means the independ-
ence and impartiality of judicial system. However, in a society where
trust for judicial system is not high and there are certain alternative pos-

¥ See CDL-AD(2010)028 Final opinion on the draft constitutional law on amendments
and changes to the constitution of Georgia — Adopted by the Venice Commission at
its 84th Plenary Session (Venice, 15-16 October 2010); Georgian Young Lawyers’
Association, Comments on the draft Constitutional Law; Vakhtang Khmaladze,
Zurab Jibgashvili, Commentary on the Amendments and Supplements to the Draft
Constitutional Law (http://www parliament.ge/publicdebates/articles.html).

** Spanish Constitution not less than 5 days shall pass from the date of raising the issue
to the date of final voting; in Italian, Hungarian and Romanian Constitutions this
term amounts 3 days; in the constitutions of Germany, Belgium, Estonia, Greece and
Slovenia— 2 days, etc.

2 Spain, Italy — 1/10; Slovenia — 10 MPs out of 90; Greece — 1/6; Austria, France,
Bulgaria, Estonia, Slovakia, Hungary — 1/5; Germany, Romania — 1/4.
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sibilities to have influence over judges, introduction of the lifetime ap-
pointment of judges could be considered to be a premature decision.*

Besides the division of power between legislative, executive and
judicial branches, there are some other problematic changes:

* According to the first draft of the amendments, persons with
dual-citizenship were not allowed to hold state-political positions. How-
ever, after changing this norm, this restriction applies only to the Presi-
dent, Prime-Minister and Chairman of the Parliament. In my opinion this
list should be extended and the persons with dual citizenship should not
hold the position of member of the Government as well as other impor-
tant state-political offices.

* Constitutional amendments define additional requirements for the
candidates for President, in particular: a person may run in presidential
elections only if he/she hasresided in Georgia for 3 years befor election
day. In my opinion this can be considered a bit discriminatory in regard
to the people working in the diplomatic mission of Georgia abroad.
However, the Georgian Electoral Code makes a strict distinction be-
tween the notions of ‘living’ and of ‘registered at the consulate’. This is
clear evidence of the possibility of at least a dual interpretation of this
provision.

*The new constitutional amendments do not provide effective
guarantees for the protection of the principle of local self-government in
Georgia.”” The executive branch is represented by State Envoy-Governor
in the administrative-territorial units of Georgia. This position may be
similar to the French Prefect, whose competence extends over the spe-
cific administrative-territorial units. Unfortunately the Constitutional

26 Vakhtang Khmaladze, Zurab Jibgashvili, Commentary on the Amendments and
Supplements to the Draft Constitutional Law (http://www.parliament.ge/
publicdebates/articles.html).

27 See CDL(2010)017 Draft Constitutional Law on changes and amendments to the
Constitution of Georgia —Chapter VII Local Self-Government; CDL-AD(2010)028
Final opinion on the draft constitutional law on amendments and changes to the
constitution of Georgia — Adopted by the Venice Commission at its 84th Plenary
Session (Venice, 15- 16 October 2010); Vakhtang Khmaladze, Zurab Jibgashvili,
Commentary on the Amendments and Supplements to the Draft Constitutional Law
(http://www parliament.ge/publicdebates/articles.html).
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Law contains no determination of the major competencies of the Gover-
nors.

According to the Georgian Constitutional Law, the constitutional
changes came into effect after the presidential elections of October 2013.
Changed didn’t affect preamble, local self government, fundamental
rights, parliamentary commissions and judicial power.

Conclusion

According to review of the historical development of Georgian
constitutionalism above, it can be concluded that all the changes intro-
duced since 1990s have been conditioned by political motives and the
main principles of the doctrine of constitutionalism are often entirely
ignored.

It’s important to mention that the Georgian Parliament has taken into
consideration some recommendations of the Venice Commission, namely:

* The President’s right to hold a position in a political party has
been eliminated.

* The President’s right to initiate bills has been eliminated.

* Several competencies in the field of foreign policy and defense
have been removedfrom the President.

* References to Organic Laws were maintained in the Constitution.

* The norm depriving members of Parliament of the right to put a
question to the executive authorities of territorial units has been removed
from the draft Constitutional Law;

* The no-confidence procedure has been slightly revised.

Unfortunately these improvements are not enough for building a
“perfect” state arrangement model. Taking into consideration critical
points of view of national and international experts in constitutional law,
some issues are still not clarified and some norms don’t meet the stan-
dards of democratic values and rule of law.

Serious steps should be taken in the future; one and the most im-
portant of them is the revision of imbalanced system of government and
its transformation into one of the classic models of state arrangement. In
this case, constitutional amendments introduce an unusual government
system characterized by a weak Parliament, weak President and power-
ful Prime Minister. After revision of the changes and matching the
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“Georgian system” to one of the classic models of state arrangement, the
competences of Parliament, President and Prime Minister will be clearly
determined. This itself can lead to solving various problematic issues
mentioned above. The current model contains the risk of establishment a
long-term undemocratic regime under the leadership of Prime Minister.
Contrary to this, the aim of Constitution — the supreme Law of State -
should be avoiding such consequences instead of encouraging them.

BIBLIOGRAPHY
1995 Constitution of Georgia.

Melkadze Otar, Constitutionalism. Publishing house “Universal”,
Thilisi, Georgia, 201 1(ISBN: 994117430X).

A. Demetrashvili, I. Kobakhidze, Constitutional law. Publishing
house “Rise”, Thilisi, 2014

Wolfgang Gaul, Drafting and Adoption of Constitution of Georgia.
Publisher House “Berliner Wissenschafts-Verlag”, 2001 (Translation in
Georgian, Thilisi, 2002).

Gia Nodia Gia Getsadze, The Constitutional System in Georgia. In
a cycle “democracy Building in Georgia”. International Institute for
Democracy and Electoral Assistance (International IDEA), Thilisi, 2003.

Philippe Lauvaux, Les Grandes Democraties Contemporains. Pub-
lishing house “Institute of Politology”, Tbilisi, 2002 (ISBN:
9994071300).

M. Muskhelishvili, Constitution and its discursive legitimization.
International Institute for Democracy and Electoral Assistance (Interna-
tional IDEA), Tbilisi, 2006 (http://www idea.int/conflict/cb/upload/
CBPGeorgiaMarina.pdf).

Levan Bodzashvili, Presidential Competence as of a Supreme Rep-
resentative of the State in Foreign Relations According to Draft Consti-
tutional Law, (http://www .parliament.ge/Publicdebates/articles.html).

George Kakhiani, Opinion on Several Issues of the Draft Consti-
tutional Law. Tbilisi, 2011 (http://www parliament.ge/publicdebates/
articles.html).

Vakhtang Khmaladze, Zurab Jibgashvili, Commentary on the
Amendments and Supplements to the Draft Constitutional Law,
(http://www .parliament.ge/publicdebates/articles.html).

Anayasa Hukuku Dergisi - Cilt: 4 / Say1:8 / Yil:2015



Mariam Jikia 37

Final opinion on the draft constitutional law on amendments and
changes to the constitution of Georgia — Adopted by the Venice Com-
mission at its 84th Plenary Session (Venice, 15-16 October 2010).

Georgian Young Lawyers’ Association, Comments on the draft
Constitutional Law.

Levan Izoria, Presidential, Parliamentary or Partly Presidential?
Path  Towards Democratic Consolidation, Tbilisi, 2010, pg.
11(http://www parliament.ge/publicdebates/articles.html).

Journal of Constitutional Law - Volume: 4 / Issue:8 / Year: 2015
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(074

Bu makalede yazar hukuki ve siyasi boyutlariyla birlikte degisiklik
yapan, Giircistan’daki anayasaciligin gelisimini tartismaktadir. Konunun
komplike ve derin bir ¢calismasi i¢in, anayasaciligin 6zellikleri ve tanimi
ile baglanilmasi ve devaminda bu kavramlarin Giircistan gercekligindeki
durumunun tartisilmasi uygun olacaktir.

Makalenin birinci boliimiinde yazar, 20. yilizyilin basindaki Giircis-
tan anayasaciliginin tarihsel gelisimini aciklamaktadir. Anayasaciligin
ve devlet kavramimin temel fikirleri, Giircistan Cumhuriyeti’nin ilk
anayasasinda kararlastinlmigtir. Ilk Giircistan Anayasasi, devlet siste-
mine dair diizenlemeler ile birlikte temel insan haklarina iliskin bir bo-
lim icermekte ve bu durum 1921 Giircistan Anayasasinin, Giircistan
anayasacilik tarthindeki onemini ortaya koymaktadir.

Makalenin ikinci boliimii biitiiniiyle Giircistan anayasaciligi ve
gelisiminin modern siirecini icermektedir. Zaman cergevesi ise ii¢ bo-
liime ayrilmistir: 1995-1999 Giircistan Anayasasi, 2004’te yapilan
anayasal degisiklikler ve 2010°da yapilan anayasal degisiklikler.

Giircistan Devleti'nin tarihi goz oniine alindiginda, ozellikle 18. ve
19. yiizyillardan itibaren, hukukun iistiinliigli, insan haklarinin korun-
masi, yolsuzluklarin onlenmesi gibi demokratik degerlerin gelisiminde
giicler ayriligina dair varolan tiim klasik teorilerin ve demokratik yoneti-
min otomatik bir bicimde ayni etkiye sahip oldugunu séylemek zordur.

" Associate Professor, Dr., Georgian Technical University.
™ Ar. Gor., Istanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Ana-
bilim Dali, sezenkama@hotmail.com.
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8 Haziran 2009'da Devlet Anayasa Komisyonu, Giircistan Devlet
Baskani'nin kararnamesine dayali olarak olusturuldu. Komisyon'un te-
mel amaci, anayasanin tamamlanmasi icin son degisiklikleri ve ekleme-
leri olusturmakti. Bu gercek, yalnizca siyasi elitler ve akademik cevre
icin degil, tlim niifus i¢in tartismanin ana konusu oldu. Makalenin ilerle-
yen boliimlerinde toplumun fikirlerinin alinip alinmadigini veya onlarin
da tartigmalara dahil olup olmadiklar1 hususlarini tartisacagiz.

Tarih ve tanimlamayla birlikte yazar, yukarida bahsedilen zaman
dilimlerindeki hukuki ve siyasi durumun anayasal degisikliklere yol acan
sebeplerini ve gerekgelerini agiklayarak detayli bir analizini yapmakta-
dir. Sonug olarak yazar, devletin en iistiin hukukundaki bosluk ve eksik-
likleri ortaya koyup bazi ¢éziimler 6nermektedir.

Anahtar Kelimeler: Giircistan Anayasa Tarihi, Sovyetlesme, Bas-
kanlik Sistemi, Anayasa Mahkemesi, Giircistan'daki Siyasi ve Hukuki
Degisimler

ABSTRACT

In this article, the author discusses the development of constitutionalism
in Georgia, made changes and amendments as well as their legal and
political aspects. For a complex and deep study of this topic, it is necessary
to begin with the definition and the characteristics of constitutionalism
and then to discuss these concepts in the Georgian reality.

In the first chapter, the author describes the history of
constitutionalism in Georgia that is dated the early 20" century. The
main ideas of constitutionalism and statehood were determined in the
first constitution of Georgian Republic. Along with the states system
arrangement, the first Georgian constitution included the chapter on
fundamental human rights. That is why the 1921 Constitution is of great
importance for Georgian constitutionalism and statehood history.

The second part of the article covers the modern processes of
Georgian constitutionalism and its development. The timeframe is divided
into three parts: Constitution of Georgia in 1995-1999, constitutional
changes made in 2004 and constitutional changes made in 2010.

Along with the description and history, the author gives detailed
analysis of political and legal processes during the above-mentioned
periods, and defines the reasons and causes of changes. In the
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conclusion, the author assesses flaws and gaps in the supreme law of the
state and provides some solutions.

Keywords: Georgian Constitutional History, Sovietization,
Presidential System, Constitutional Court, Legal and Political Changes
in Georgia.

skkosk

Giris

Giircistan, en eski medeniyet ve devlet tarihine sahip iilkelerden
biridir. Bir kisim Giircistan yasasi1 birka¢ yiizyil dnce olusturulmustur.
Bu uzun siireli tecriibeye ragmen, Giircistan temel anayasal tarihi 20.
yiizyil ile iliskilidir. Caligmamiz, Giircistan’daki anayasacilik siirecinin
gelisimi ve bunun siyasi ve hukuki boyutlarim tartisacaktir. Bu konunun
derin ve etrafli ¢calismasi i¢in, anayasaciligin 6zellikleri ve tanimlamasi
ile baslamak ve devaminda bu kavramlar Giircistan realitesinde tartis-
mak uygun olacaktir.

Anayasacilik, cogunlukla John Locke’un politik teorileri ile devle-
tin giigclerini kullanirken hukuki olarak sinirlt olmasi gerektigini ve otori-
tesi ile mesruiyetinin bu siirlar1 gozlemleyebilme niteligine bagl oldu-
gunu belirten Amerikan Cumhuriyeti’nin kurucular ile iliskilendirilen
bir fikirdir'.Bu tanima gore ortada bircok soru bulunmaktadir; fakat en
onemlisi, eger hukuk, devlet tarafindan yaratiliyorsa, devletin bununla
nasil bagl oldugudur.

Anayasaciligin ana fikri, devlet otoritesinin sinirlarimi tanimlayan,
yapilandiran ve olusturan normlar (kurallar ve prensipler) biitiiniinden
olusan hukuki dokiimanlarin (sonrasinda anayasa olarak ifade edilen)
yarattmidir. Bu tanima gore tiim devletler, devlet erkinin ii¢ temel
organinin sinirlarin1 dngdren anayasalara sahiptir: Yasama, yiiriitme ve
yargi. Bu bakimdan baskin ideolojiler ve siyasi rejimlere gore kabul edi-
len anayasalardan bahsedilmelidir.

' Stanford Encyclopedia of Philosophy (Stanford Felsefe Ansiklopedisi), 2012,
http://plato.stanford.edu/entries/constitutionalism/.
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I. 1990’lara Kadar Olan Giircistan Anayasal Tarihine Kisa
Bir Bakis

Yukarida bahsettigim iizere, Giircistan eski ve koklii bir uygarlik
ve devlet anlayisina sahiptir. “Dasturlamali”, Kral 6. Vakhtang tarafin-
dan yapilan “Kanunlarin Kitab1” gibi genis bir antik yasa derlemeleri
vardir.

“Dasturlamali”, Karzli Imparatorlugu nun sisteminin, ilgili zaman-
daki sivil kullarin, hak ve yiikiimliiliikklerin, islevlerin detayli tanim-
lamalarin1 icermekteydi.

Kral 6. Vakhtang tarafindan c¢ikarilan “Kanunlarin Kitab1”,
Katolikan Haklari, Mkhitar Gasha Kanunlari, Yunan-Romali Haklari,
Moshe Kanunlari gibi cesitli kanunlari icermekteydi®.

Devlet diizeninin uzun bir siire olmayisindan sonra Giircistan, 20.
yiizyilin baginda yeniden bagimsiz olmustur. Birinci Giircistan Cumhuri-
yeti sadece 3 yil var olmustur. Fakat s6z konusu dénem,, Giircistan’in
“Mini Altin Cag1” olarak ifade edilmektedir’. Bu dénem olgun bir siyasi
ve ekonomik durum ile degil, ileri derecede anayasal mevzuat ile betim-
lenmektedir.

Giircistan tarihindeki ilk anayasa, 21 Subat 1921 tarihinde Giircis-
tan Cumhuriyeti Kurucu Meclisi tarafindan hazirlanmastir.

Ulusal Konsey Anayasa Komisyonu ve Kurucu Meclis Anayasa
Komisyonu, taslak siireci ile ilgilenmistir. Kamuya mal olmus baz1 kisi-
ler (Noe Jordania, Paule Sveraliadze, Sergi Jafaridze, Samson Badiani,
Konstantine Japoridze, Akaki Chkhenkeli gibi.) anayasa hazirlama
stirecinin 6nemli katilimcilarindan olmuslardir.

Kurucu Meclis, anayasa projesini tartismaya 24 Kasim 1920’°de
baslamustir. ilgili dsnemde Meclis’te cogunluga sahip bulunan hiikiimet
olan Sosyal Demokratlar, anilan siireci kisa bir siirede sonu¢landirabi-
lirdi. Ancak bunlar anayasal meselelere iliskin yiiksek sesli tartigmalarin
yapilmasinin uygun oldugunu diisiindiiler ve tiim muhalefete fikirlerini

* 1. Dolidze, Law By King Vakhtang VI (Kral 6. Vakntangin Kanunu), Sabchota
Sakartvelo Yayinevi, Tiflis, 1981, s. 5.

3 K. Inasaridze, Little Golden Age, Democratic Republic of Georgia 1918-1921 (Mini
Altin Cag, 1918- 1921 Giircistan Demokratik Cumhuriyeti), Miinih, 1984.
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aciklamalari i¢in izin verdiler. Bu durum dogal olarak anayasanin kabul
edilmesi siirecini uzatti*.

Yukarida bahsedildigi lizere Sosyal Demokratlar, Kurucu Mec-
lis’te ¢ogunluktu. Bunun sonucu olarak bu partinin ideolojisi ve siyasi
doktrini anayasanin sekillendirilmesinde biiyiik Olciide etkili oldu.
Giircistan, parti doktrininde uygulanan “Sosyal Kalkinma”ya
gecememistir. Hiikiimette olma giicii, partiye tliim vatandaslarinin
haklarinin oldugu ve bunlara saygi duyuldugu en demokratik iilkelerden
biri olma imkani1 vermisti.

Siyasi haklar disinda, 1921 Anayasas1 diinya uygulamasinda sos-
yal-ekonomik haklara gereken onemi veren ilk anayasalardandir.

Giircistan’da siyasi sistem asagidaki bicimde diizenlenmisti:

* Genel oy verme hakkina dayali1 olarak Parlamento, nispi se¢cim
sistemine gore 3 y1l i¢in se¢ilmekteydi.
* Baskan direkt olarak degil fakat Parlamento tarafindan seciliyordu..

o Istikrart saglamak icin, parlamenter kriz ve parlamenter otu-
rumlar arasinda bir yillik periyot i¢in Parlamento, Baskan’in belli hak-
larinin da sahibi olan kazanan(??) Hiikiimet’in basini secer. Bu bas, ard
arda yalnizca iki yil icin secilebilmekteydi’.

1921 Anayasas1 ayrica bolgesel yOnetim sistemini ve ulusal
azinliklarin haklarini hesaba katmais; iilkenin bazi kusatilmis boéliimlerin-
deki otoritesini temin icin “otonomi” terimini kullanarak federalizme
kars1 ¢cikmistir. Batum, Abhazya ve Saingilo, 6zerk bolgelerdi¢

Aciktir ki demokrasinin kurulusunu ve Giircistan’in egemenlik
haklarin1 giivence altina alan bu anayasa, Sovyet rejimi icin kabul edile-
mezdi. Bahis konusu anayasa, yalnizca iptal edilmekle kalmamus, biitii-
niiyle gizlenmistir. Sovyet doneminde dogal olarak Giircistan Anayasa-
sina iligkin yalnizca 6n yargili bir tutumla 6zet bir bahis yapilmustir.

Fakat dikkat edilmelidir ki Sovyetler Birligi, Giircistan Anaya-
sas’’nin belli bash diizenlemelerini dikkate almistir. Ozellikle Giircis-

* A. Demetrashvili, I. Kobakhidze, Constitutional Law (Anayasa Hukuku), Rise Yayi-
nevi, Tiflis, 2014, s. 47.

S M. Matsaberidze, Political System of Georgia (Giircistan Siyasal Sistemi), Tiflis,
2014, s. 7-8, http://www.politscience.info/pictures/saq-pol-sist-4-2014konst.pdf.
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tan’in tiim Sovyet anayasalar1 Giirciice’nin resmi dil oldugunu belirten
hiikiimler icermektedir.

1921°de Kizil Ordu Giircistan’1 isgal ettikten sonra, o donemdeki
Rus ideolojisi dogrultusunda (1922, 1927, 1937 ve 1978°de) anayasalar
hazirlandi. Tiim Sovyet Anayasalart hukuki ve siyasal istikrarin belli
ozellikleri ile karakterize edilmis olsalar da, Giircistan halkinin ¢ikarla-
rina iligkin yaptiklar1 bir seyler bulunmuyordu. Hi¢ bir yonetmelik ve
diizenleme, niifusun isteklerini uygun bi¢cimde yansitmiyordu. Tiim Sov-
yet anayasalari, Rus anayasalarinin kabuliinden sonra, Giircistan Sovyet
Sosyalist Cumhuriyetince Rusg¢a'dan Giirciice'ye terciime edilerek ve
yalnizca isimleri degistirilerek kabul ediliyordu6.

Tiim dort Sovyet anayasasi, Giircistan’in bagimsiz bir lilke olarak
kendisi ile alakalr hi¢ bir ¢ikarimi karsilamamaktaydi. Sosyalist doktrin-
ler giicler ayriligini biitiinliyle reddetmektedirler ve karar olusturma asa-
mas1 i¢in oldugu gibi, tiim kararlarin "secilmis" "temsilci" organlar
tarafindan alindigini ilan etmislerdir.

Sovyet Giircistan’in egemenligi, bolgesel olarak Sovyetler Bir-
ligi’nin Komiinist Parti’yi Giircistan’da temsil eden Komiinist Parti’nin
hiikiimeti elinde bulunduran tek parti oldugu gercegini Ustlinkorii bi-
cimde diisiindiiriir ve devlet merkezi kuruluslar tarafindan alinan karar-
lara gore davranmak zorundadir.

Baz1 Sovyet anayasalarinda, Giircistan'in Sovyetler Birligi'ne go-
niillii olarak dahil oldugundan fakat devlet diizeyinde kararlar1 bagimsiz
bir bicimde alamayacak oldugundan bahsedilmekteydi. Yukarida
bahsedilen anayasalar ayrica Sovyetler Birligi'nden ayrilma hakkii on-
gormekte idi. Fakat anayasalar bu hakki kullanabilmek adina herhangi
bir mekanizma icermemekteydi.

Siyasi haklarin anayasal kabulii yalnizca bir formalite olmasina
ragmen; iscilerin sosyal haklarin ilani, ayrica Sovyet anayasalarinda
tercihen karakteristiktir. Anti-sosyal ve popiiler olmayan aktivitelere ise
izin verilmez ve cezalandirilabilir oldugu belirtilmektedir.

Tiim bunlar diisiiniildiigiinde, Giircistan’da anayasal siire¢ 1921
ilhakindan beri gelisim gostermemistir. Bu prosediirler, demokratik
degerlere zarar verme ve ulusal kimligi gizlemeyi amaclarlar.

° M. Matsaberidze, Political System of Georgia (Giircistan Siyasal Sistemi), Tiflis,
2014, s. 7-8, http://www.politscience.info/pictures/saq-pol-sist-4-2014konst.pdf.
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Giircistan anayasal gelismeleri bakimindan insanlar, 26 Mayis
1918 tarihli Bagimsizlik Yasasi’na dayanilarak mutlak c¢ogunlukla
Giircistan’in bagimsizliginin yeniden ingaast lehine oyladiklar1 zaman,
31 Mart 1991 Referandum’u oldukg¢a biiyiik onem arz etmekteydi. Bu
hukuki noktadan bakildiginda s6z konusu referandum yeniden insa edi-
len bagimsizligr ile Giircistan’in, Giircistan Cumhuriyeti’nin yasal
mirascist oldugunu bildirmektedir.

31 Mart 1991 Referandumu’nun sonuglarina dayali olarak, Giircis-
tan Yiiksek Surasi, 9 Nisan 1991°de “Giircistan Devleti’nin Bagimsizli-
gin1 Yeniden Kurma Kanunu”nu kabul etti. Ayn1 giinlii yasa tasarisina
gore, 1921 Anayasasina dayali olan anayasa tasart siireci Oncelikli
olmalidir. 1921 Anayasasi’nin yasalasma siirecini Oneren yasal mirasa rag-
men zamann realitesi 90’larda var olan durumdan oldukg¢a uzaktaydi’.
Nihayetinde 1921 Anayasasi’m1 tamamiyla kopyalamak konu dis1 ola-
cakti.

Yeni anayasa taslagindan once parlamento, iistiin derecedeki dev-
let organlar1 ve onlarm yetkililerini belirleyen “Devlet Yonetimi Uze-
rine” bir regiilasyonu kabul etmek icin 11 Ekim 1992’yi secti.

16 Subat 1993’te, 1921 Anayasasi’nin gozden gecirilmis ver-
siyonunun hazirlanmasina dair parlamento teklifine gore Devlet Anayasa
Komisyonu kuruldu. Giircistan’in tiimiiyle bagimsizligindan emin ola-
bilmek i¢in, yeni anayasa Giircistan’in tarihi tecriibesinin tiimii dikkate
almarak hazirlanmaliydi. Komisyon, 1993 sonbaharinda aktif olarak
calismalarina baslamistir ve kendi projeleri disinda, ¢esitli politik orga-
nizasyon ve girisimci gruplan tekliflerini tartismaya dahil etmek igin
cesaretlendirmistir (toplamda 13 proje)®.

1921 Anayasasi’na biitiinliyle dayanma niyetine ragmen, yeni
anayasanin ¢ogu diizenlemesi farkli bir bigcimde ortaya konuldu. Daha
acik bir bi¢imde, {initer devlet yerine yeni diizenlemeler federasyon
yOnetiminin kurulmasimi ve parlamenter cumhuriyet yerine bagkanlik
sistemini icermistir.

" P. Tsnobiladze, Constitutional Law of Georgia (Giircistan Anayasa Hukuku), Tiflis,
2004, s. 128.

S A. Demetrashvili, I. Kobakhidze, Constitutional Law (Anayasa Hukuku), Rise Yayi-
nevi, Tiflis, 2014, s. 57.

Journal of Constitutional Law - Volume: 4 / Issue:8 / Year: 2015



46 Giircistan’daki Anayasal Degisikliklerin Hukuki ve Siyasi Boyutlart

Uzun tartismalar ve konusmalarin ardindan Giircistan Parlamen-
tosu 24 Agustos 1995’te yeni anayasay1 kabul etmistir.

I1. 1995 Giircistan Anayasasi

1995°te kabul edilen anayasa baslangic, 9 boliim ve 109 maddeden
olusmaktadir. Baslangi¢ yeni anayasanin, “Giircistan milletinin
yiizyilllardir var olan devlet gelenegi ve 1921 Anayasasinin temel ilke-
leri”ne biiyiik bir saygi duydugunu vurgular.

Ayrica baglangic, modern bir toplum i¢in anahtar 6ncelikler oldu-
guna inanilan alt1 temel hedefi icermektedir:

* Demokratik Toplum Diizeni

* Ekonomik Ozgiirliik

* Sosyal Devlet ve Hukuk Devleti

¢ Temel Insan Hak ve Ozgiirliikleri

* Bagimsizligin Giiglendirilmesi

* Diger Insanlarla Baris icinde Birlikte Yasama

1995 Anayasasi’nin ilk boliimii, 1921 Anayasasi’na benzerdir ve
resmi dil, bolgesel diizenlemelerin belirli faktorleri, Giircistan’in devlet
sekli vb. aciklayan genel diizenlemelere gonderme yapmaktadir.

Ikinci boliim, biitiiniiyle temel hak ve ozgiirliiklere ayrilmustir.
Acik bicimde soylenebilir ki, bu boliimde taninan insan haklari, 1921
Anayasasi’nmin 3, 12 ve 13. boliimlerinde yer almistir. Bu boliim, tiim
temel hak ve ozgiirliikleri kapsamakta ve tlimiiyle uluslararasi temel
insan haklari pakt ve sozlesmelerine uyum gostermektedir’.

Devamindaki bes boliim, devlet yonetimi ve sisteminin prensiple-
rini, devlet boliimlerinin yapisini ve yoneticilerini diizenlemektedir.

1921 Anayasasi’nin aksine yeni anayasa, baskanlik miiessesesi ve
Anayasa Mahkemesini kurmaktadir. Giircistan Anayasa Mahkemesi’'nin
kurulusu 1921 Kurucu Meclisi’nin bakis acisina gore gerekli goriilmedi.
Bu durumun sebebi mahkemenin anayasal ihlalleri kontrol mercii olmasi
sebebiyle biiyiik bir otorite olusturacag icin bir dl¢iide parlamento iize-
rinde bazi tehditlere yol agabilecek olmasiydi.

? 1995 Giircistan Anayasast, 2. Boliim.
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Baskanlik kurumunun olmayisi ile 6nceki anayasa, devlet iizerinde
tek bir otorite olmas1 durumundan kaginmisti.

1995 Anayasasi’na gore baskanlik kurumu, yiiriitmenin idaresinin
yani sira devlet yonetimini de igermektedirlo. Yiirlitmenin bagimsiz, esit
oranda yetkiye sahip olmasi ile ilgili olarak Hiikiimet var olmamis ve
yalmizca Bagkan’a bir danisma kurumu olarak gorev yapmistir. Sonug
olarak, Hiikiimet’i Parlamento’ya karst sorumlu tutan herhangi bir
diizenleme yoktu. Hiikiimetin her bir temsilcisi Baskan’a karsi sorumlu
iken; 69. madde, Bagkan’in iki Onemli gorev ve sorumlulugu ile
baglantilidir: I¢ ve dis politika aktiviteleri. Yukarida bahsedilen mad-
deye gore Baskan, devletin tek ve en listiin temsilcisidir. Dis iligkilerde
Bagkan, herhangi bir taahhiit olmaksizin, iilkeyi temsil eder ve uluslara-
ras1 anlasmalar1 imzalarken aymi1 haklardan yararlanir. Fakat dikkat edil-
melidir ki, yasama fonksiyonlarina gore Parlamento dis politikada ana
yonelimlere karar organini temsil eder.

Devletin basi olarak Baskan, devletin birligi ve biitiinliigiiniin
teminatidir. Baskan’in Parlamento’yu fesih yetkisi yoktur; c¢iinkii
kendisinin otoritesi hiikiimeti bu sekilde dagitmay1 icermemektedir.

Parlamento’nun yapis1 ve yetkisi 1995 Anayasasi’nda, dncekine
kiyasla daha farklidir. Yeni anayasaya gore Giircistan Parlamentosu tek
meclisli ve nisbi sisteme gore 4 yil i¢in secilen 150 ve ¢ogunluk siste-
mine gore secilen 85 milletvekilinden olusmaktadir''. Giircistan Parla-
mentosu, Baskan ve Baskanvekilleri, Parlamento Ofisi, Komiteler, yasa
tarafindan olusturulan diizenlemelere gore kurulan arastirma gruplari ve
gecici gruplardan olusmaktadir.

Erkler ayrilig1 prensibine gore iiclincii erk yargidir. Birinci Giircis-
tan Cumhuriyeti’nde yargi reformunun bir sonucu olarak Senato, mah-
keme sisteminde en yiiksek yargi organiydi. Mahkeme bazi davalari jiiri-
nin katilimi ile tartismaktaydi. Sovyetlesme sonrast mahkeme fonksi-
yonu Sosyalist doktrin baglaminda keskin bir bicimde degisti; yasa, kuv-
vetler ayrilig1 konseptini ve dolayisiyla bagimsiz yargilama boliimlerini
tanimadi. Sovyet sisteminde mahkemeler daha baskici bir fonksiyona
sahipti ve kimse devletin bireylere karsi sorumlulugu kavramini hesaba
katmamaktaydi.

191995 Giircistan Anayasasi, 69. Madde (Anayasal degisiklikler 6ncesi).
'1'1995 Giircistan Anayasasi, 49. Madde (Anayasal degisiklikler oncesi).
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Mahkeme sistemi 1995 Anayasasi’nda biitiiniiyle farkli bir bi-
cimde sunulmaktadir. Bu kurumun evrimi, kamunun farkindaligindaki
gelisimle olusmustu ve hiikiimetin herhangi bir otoriter saik agiklamasini
onleyen prosediirler ve devlet kurumlarinin kurulmasi i¢in giiclii bir ihti-
ya¢ bulunuyordu.

Yarginin en biiyiik basarilarindan biri, Anayasa Mahkemesi’'nin
kurulmasidir. 1995 Anayasasi’ni takiben, devlet yonetiminin ii¢ kuvveti
de Anayasa Mahkemesi’'nin li¢ iliyesini atamaktadir. Bir diger ii¢ iiyeyi
Giircistan Parlamentosu ve kalan {i¢ liyeyi de Yiiksek Mahkeme se¢cmek-
tedir'?.

Giircistan Anayasa Mahkemesi’nin Onemi, yargilama yetkisi
vasitasiyla agiklanmaktadir. Normatif eylemler mahkemeye baskici bir
mahkeme olmasimi kontrol etme ve ¢ok cesitli uyusmazlik ve kontrol
merciinin konusu olan hususlarda otorite saglamaktadir

Anayasa Mahkemesi’nin otoritesi, referandum ¢agris1 yetkisine sa-
hip olmasi, se¢cim tarihlerinin belirlenmesi ve referandum ile se¢imler
icin cagrida bulunulmamasina iliskin uyusmazliklar bakimindan c¢ok
onemlidir.

Genel mahkeme sistemi bakimindan, Baskan’m yetkisi yargi¢larin
genel mahkemelere atanmasi bakimindan belirleyicidir; ciinkii, Parla-
mento’ya aday gosterme yetkisine sahiptir.

Sonug olarak denilebilir ki, Birinci Giircistan Cumhuriyeti Anaya-
sast’nin hukuki mirasina karsin, 1995 Anayasasi’nda bircok degisiklik
vardir. Baz1 degisiklikler ilgili donemin gercekleri sebebiyle olmusken,
bazilar1 belli bir baskin siyasi giic ve ideoloji nedeniyle olmustur.

III. 1995 Anayasasi’nda Yapilan Degisiklikler

Anayasa’daki degisiklikleri tartismadan Once, 1995-1999 yillar
arasinda Giircistan’daki siyasi durumdan bahsetmek istiyorum.

1995’te 54 siyasi partinin katildigi ilk parlamenter secimler
gergeklestirildi. Parlamento’da yalmizca 3 parti kendine yer bulabildi.
Anayasa’ya gore secim baraji %5 olarak belirlendi. Bunun sonucunda
sandalyelerin cogunlugu (2/3) “Yurttaslarin Birligi” adimi tasiyan ve
baskan Edvard Shevarnadze’yi destekleyen parti tarafindan kazanildi.

'2 1995 Giircistan Anayasast, 84. Madde (Anayasal degisiklikler oncesi).
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1999°da ikinci parlamenter secimleri planlandi. Iktidar partisi hig-
bir seyi degistirmeyip eski plana bagh kaldi. Se¢cimlerden once Ana-
yasa’da ilk degisiklik yapildi: Secim baraji % 7’ye ¢ikartildi. Bu degisik-
lige kars1 2 muhalif fikir bulunuyordu: bu fikri destekleyen uzmanlar ve
politikacilar, temsil konusu ve mesruluk ile durumu manipiile ederek
fikirlerini savunuyorlardi. Digerleri, bu degisikligin hali hazirda zaten
giiclii olan partileri giiclendirecegini belirtti'’. Bu yiiksek baraj iktidar
partilerinin gelecek secimlerde daha fazla sandalye almalarina bir garan-
tiydi.

1999 secimlerinin sonuclar1 yukarida belirtilen 6zeti mesrulastirdi:
Yalnizca li¢ siyasi parti, bir tanesi belirgin bir cogunlukla, yeni Parla-
mento’da temsil edildi. Bu sonucun anlami, Baskan ile iktidar partisi
arasinda igbirliginin olmasi ve Giircistan’daki siyasi ve hukuki durumda
degisen birseyin bulunmamasidir.

Ikinci degisiklik, 20 Nisan 2000 tarihinde “6zerk bir Cumhuriyet”
olarak tanimlanan “Adjara” statiisiindeki degisiklik olmustur.

Uciincii degisiklik, Giircistan Devleti ve Giircistan Ortodoks Kili-
sesi arasinda yapilan anayasal bir anlasmadir. Bahsedilen anlasma,
“Concordat" olarak anilmis ve 2002 yilinda yiiriirliige girmistir. An-
lasma, Giircistan Ortodoks Kilisesi ve devlet arasindaki iliskilere dair
hususlar ve davalar1 diizenlemekteydi. Yalnizca Parlamento’nun
cogunlugunun degil, niifusun % 70’1t tarafindan gecerli olan dini
davranislart diizenleyen bu anlagsmanin desteklenmesi sasirtict degildi. Fa-
kat belirtilmelidir ki anayasal demokrasi, ¢cogunluga tiim giicii kazandiran
demokrasi degildir'.

Anayasa’daki degisiklikleri tartistyorken, basbakanlik makamina
dair Bagkan Shevardnadze tarafindan teklif edilen taslak yasadan bahset-
mek Onem arz etmektedir. Bu taslaga gore devlet baskanligi makami
Basbakanlik makami ile yer degistirecektir. Bir diger konu, Baskan’in
Hiikiimeti biitiiniiyle ve ayrica iiyelerini de ayr1 olarak azletme hakki'
ile Parlamento’yu feshetmek i¢in bulunan dort secenekti. Dahasi, Bas-

" Wolfgang Gaul, Drafting and Adoption of Constitution of Georgia (Giircistan
Anayasasi'min Tasaris1 ve Kabulii), Tiflis, 2002, s. 113(Giirciice'den terciime).

' Philippe Lauvaux, Les Grandes Démocraties Contemporains (Biiyiik Cagdas
Demokrasiler), Tiflis, 2002, s. 97.

13 Wolfgang Gaul, Drafting and Adoption of Constitution of Georgia (Giircistan
Anayasasi: Tasaris1 ve Kabulii), Tiflis, 2002, s. 302 (Giirciice'den terclime).
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kan’in Anayasa ile ilgili olmadiklar1 durumunda Parlamento ve yiiriitiicii
hiikiimet tarafindan kabul edilen yasalar1 iptal giiciinii aciklamak cogun-
lukla belirsiz ve giictiir. Yukarida bahsedilen hak, Anayasa Mahke-
mesi’nin temel hakkidir ve devletin basinin bu alanda yapabilecegi
birsey yoktur. Yukarida sozii gecen tiim degisiklikler Baskan’in giiciinii
genisleten hususlardir. Acgiktir ki, bu degisiklikler temel anayasal
paradigmalari, ozellikle erkler ayriligi gibi 6nemli bir anayasal prensibi
thmal etmek ve gormezden gelmek icin yapilmistir.

Bahsedilen anayasal degisiklikler genis capli elestiriye ugradi.
Uluslararas1 uzmanlar bu degisikliklerle Giircistan’in siiper-baskanlik
cumhuriyetine evrildigini belirttiler'®. Kisisel kanaatime gore bu degisik-
likler Giircistan’daki dengelenmis sistemin biitiiniiyle icini bosaltmak
icin planlanmistir.

Bu degisikliklerin yalnizca hukuki degil, siyasi yonii de bulunmak-
taydi. Baskan, Parlamento’nun roliinii zayiflatmak ve en listiin yasama
giictinden kaynakl1 yasadig1 problemleri bertaraf etmek istemistir.

1995°t en 2002’ye kadar olan duruma gore, devletin siyasi ve eko-
nomik durumunun stabilizasyonuna katki dolayisiyla Anayasa’nin kabu-
liine sebep olunmustur.

2001 yilinin sonunda Bagkan’in istifasi ve yeni parlamenter
secimlerin yapilmasi icin sloganlar toplum icinde popiiler hale geldi.
Fakat bu hareket ve protestolar cok 6nem tagimiyordu ve anayasal dii-
zeni tehlikeye atmak fikri sebebiyle biiyiik bir destek gormiiyordu'’.

Iktidar partisi olan “Yurttaslarin Birligi”i, devletin basmin ve
1995°ten 2003’e dek olan destekg¢ilerinin menfaatlerini temsil etmek-
teydi. 2003 yilinda Giircistan’in ekonomik biiylime orani 6nemli bir 6l-
clide gerilemisti. Devlet gorevlileri ve polis arasindaki yolsuzluk,
demokratik bir devlet insaasi i¢in temel bir problemdi. Secimlerde tahri-
fat devlete karsi devasa gosterilerinin ana sebebi olmustu. Muhalefet
parti liderleriyle ve yabanci diplomatik temsilcilerle pazarliklar sonrasi
Bagskan Shavardnadze istifa etmeye karar verdi.

10 Wolfgang Gaul, Drafting and Adoption of Constitution of Georgia (Giircistan
Anayasasi: Tasaris1 ve Kabulii), Tiflis, 2002, s. 304 (Giirciice'den terclime).

' Gia Getsadze, Gia Nodia, Building Democracy in Georgia, Constitutional System in
Georgia (Giircistan'da Demokrasi Ingaasi, Giircistan'da Anayasal Sistem),
International Institute for Democracy and Electoral Assistance, Tiflis, 2003.
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Giil Devrimi, toplum kendi haklar1 icin ayakta dururken bagimsiz
Giircistan'da bir ilkti. Toplum hiikiimetin hukukun {istiinliigiinde, insan
haklar1 korumasinda, yolsuzlugun onlenmesinde, ekonomik biiylimede
ve ¢alisma alanlarinin kurulmasinda ve Giircii niifusu icin daha iyi bir
gelecek i¢in bariscil bir bicimde degisimi talep etti.

Giil Devrimi, Giircistan’t modern diinyada taninir hale getiren te-
mel siyasi olaydi ve hukukun iistiinliigli, insan haklarinin korunmasi,
ifade ozgiirliigli, bagimsiz ve adil secimler vb. demokratik degerlerin
korunmasi ve kurulmasinin baslangici olmaliydi.

Devrimden sonra Giircistan, devletin en uistiin kanununu etkileyen
devrim sonrasi bir siirece taniklik etmistir. Izleyen boliimde bunlardan
bahsedilecektir.

IV. Giil Devrimi Sonrasi ilk Anayasal Degisiklikler

Anayasalan tartisirken, hi¢ de demokratik olmayan yollarla yapil-
mis bazi demokratik anayasalar oldugundan bahsetmek gerekir. Fakat
ayrica hicbir otoriter anayasanin demokratik bir yolla yapildiginin goriil-
medigi gerceginin de altin1 ¢cizmek gerekmektedir.

Anayasa yapim siireci ne kadar demokratiktir ve yeni anayasanin
kabulii ne denli genis bir tartismaya konu olmustur Bunlar anayasa ya-
pim siirecinde diistiniilmesi gereken en temel iki faktordiir'®. Maalesef
bu siire¢, Giil Devrimi sonrasi1 tamamen farkli bir yone gitmisti. Yalnizca
yukarida bahsedilen iki faktor degil, taslak kanunun yayimlanmasi da
g6z ard1 edilmigtir.

2004 yilinin basinda yapilan degisiklikler gizli ve hizli bir bicimde
kabul edildi. Yeni model yonetim, iic énemli politik figiir nezdinde
gelismisti: Baskan, Basbakan, Meclis Bagkani. Ne yazik ki diger siyasi
faktorler degisiklikleri etkileyebilecek giicte degillerdi'. Siyasi liderler
anayasal degisikliklere iliskin bu davranislart siyasi ve ekonomik kriz

'8 M. Muskhelishvili, Constitution and its Discursive Legitimization (Anayasa ve Tutar-
siz Mesrulastirmast), International Institute for Democracy and Electoral Assistance, Tiflis,
2006, s. 15, http://www idea.int/conflict/cb/upload/CBPGeorgiaMarina.pdf.

" Levan Izoria, Presidential, Parliamentary or Partly Presidential? Path Towards
Democratic Consolidation (Baskanli, Parlamenter ya da Kismi Bagkanli? Demokratik
Birlestirmeye Giden Yol), Tiflis, 2010, s. 11, http://www parliament.ge/publicdebates/
articles.html.
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gerekgeleriyle mesrulastirmaktaydi. Bazi1 hizli ve radikal adimlar, iilke-
deki durumu istikrara kavusturmak icin atilmaliydi ve yeni devlet
demokratik degerler ile birlikte insaasina baslanmaliydi. Bu fikir yal-
nizca c¢esitli siyasi gii¢ler tarafindan degil ayrica toplumun bazi kesimle-
rince de elestirilmigtir. Bahis konusu olan taraflar, yeni bir anayasa
hazirlanir ya da 6nemli degisiklikler yapilirken devletin, anayasa tarafin-
dan devlet erklerinin sinirlanmasi hususunda belirtilen demokratik
degerlere gore davranmasi gerektigine inanmaktaydilar.

Sayet anayasacilik tarihini gozden gecirecek olursak, Giircistan
gibi gelismekte olan iilkeler icin siyaset ve anayasa arasindaki iliski,
temel problemlerden biridir. Anayasayr devlet liderleri veya iktidar
partisinin ¢ikarlart icin kullanmaktan kaginmak Onem arz etmektedir.
Kendini sinirlama, demokratik toplum ve devleti insa etmek, hukukun
tistiinliigiine sevk eden temel prensiplerden biridir.

Ne yazik ki, Giil Devrimi sonrasinda yapilan ilk degisiklikler, dev-
let giicline iliskin baglayic1 prensiplerden yoksundu ve devrim Oncesi
politikaya gore tasarlanmisti. Stiphe yoktur ki anayasa, gii¢lii bir devletin
kendi siyasi ¢ikarlarini tatmin i¢in kullanilabilen temel bir aractir. Kimi
uzmanlar, devrimin fikirlerinin anayasadaki degisiklikler ile yok oldu-
gunu diistinmektedirler.

Devletin en iistiin yasasinin temel fonksiyonu, toplumu ve iiyele-
rini adil olmayan muameleden korumaktir. Bu ana gayeyi gerceklestire-
bilmek icin esas onem kuvvetler ayriligi ve insan haklart korumasina
verilmelidir.

Giil Devrimi sonrasi, yeni siyasi giicler kuvvetler ayriligi modelini
biitiinliyle degistirmistir. Bu degisikliklerin ana getirisi baskanlik giicii-
niin artmasi, Parlamento’nun zayiflamasi, yeni yiiriitme organinin
insaasi, sorusturma sisteminin yargidan ayrilmasi sekillerinde tezahiir
etmistir. Asagida yargr makami ve yiiriitmedeki degisiklikleri tartisaca-
g1z.

Giil Devrimi sonrasi yargi sisteminde yapilan degisiklikler takip
eden bicimde olmustur:

1) Jiirilik Kurumu: Jiirilik kurumu, tiim diinya capinda denen-
mis yargilama sistemlerinden biridir ve toplumun bir yargilamaya katila-
bileceginin alt1 ¢izilmelidir. Bu durum yargi sistemine kamu giivenini
artiracaktir. Kurumun Giircistan’da da bir¢cok destek¢isi vardi. Farkli
STK’lar tarafindan yiiriitiilen Giircistan’daki jiirilik kurumu ile ilgili bazi
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arastirmalar, niifusun azlifi ve egemen mantik sebebiyle bu kurumun
Giircistan’da islemedigini ortaya koymustu. Tiim negatif tepkilere rag-
men her surette degisiklikler yapildi ve jiirilik kurumu yargi sistemine
dahil edildi.

2) Savcilik Kurumunun Yarg: Sisteminden Ayrilmasi: Savcilik
kurumu yarg: sisteminden ayrildi, fakat sistemdeki yeri ve yetkileri be-
lirli degildi.

3) Hakimlerin Atanmasi Icin Gereken Sartlardaki Degisiklik-
ler: Hakimlerin atanmasi icin gerekli sartlarda bazi degisiklikler yapildi.
Degisikliklerden once, Yiiksek Mahkeme i¢in asgari yas 30°du; degisik-
liklerden sonra 28 oldu. Devrimden Once secilen ve atanan hakimler
bakimindan, c¢ogu profesyonellikten yoksun olduklar1 icin (devlet
gorevlileri tarafindan belirtildigi iizere) erken azledilmislerdir. Fakat
esas sebep siyasi kimlikleriydi.

Devrim’den sonra yapilan temel degisiklikler, Baskan’in giicleri,
yiriitme erki, Parlamento ve bunlar arasindaki karsilikli iligkiyi
belirtmektedir.

Bagkan, yiiriitme erkinin tek giiciidiir. Parlamento hiikiimete kars1
giivenoyunu belirtme hakkina sahip olsa da bu prosediir yalmzca
formaliteydi. Yasama organinin hiikiimeti onaylamadigi durumda, Bas-
kan yine de Basbakan’1 atayabilmekte ve Parlamento’yu feshedebilmek-
teydi. Hiikiimet biitliniiyle Baskan’a kars1 sorumludur. Yeni hiikiimet
Baskanlik secimlerinden sonra olusturulmustu.

Baskan’in otoritesi, kanun yapma siirecinde giiclendirilmisti. Ana-
yasa’ya gore Baskan, yasal inisyatif ve veto haklarma sahipti. Onceki iki
bagkanin donemi siirecinde, siiper baskanli cumhuriyet sisteminin
ozelliklerinden biri olarak, her ikisi de Parlamento’da ¢cogunluga sahipti.
Giil Devrimi’nden sonra, Parlamento tarafindan engellenen Baskan’in
herhangi bir yasal girisimini zorlukla hatirlayabiliriz.

Yukarida bahsedilen tiim degisiklikler devlet yonetiminde temel
siyasi figiliriin, yasama, yiirlitme ve yargi giiclerinde genis bir yetkisi
olan, Baskan oldugunu gostermektedir.

Devrimden sonra yapilan en Onemli degisikliklerden biri yerel
ozerklik kurumlariydi. Ozerklik organlarmin secim yolu ile olmasi
gerektigi fark edilmeliydi. Tiim bu degisikliklere ragmen, yerel devlet
kurumlar1 6nemli kurumlar olarak diisiiniilmekteydi; iilkenin bu kurum-
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lardaki niifusunun menfaati sinirliydi. Bu 6zerk kurumlardaki diisiik se-
viyedeki menfaat, diisiik seviye bir isleyise yol agcmuisti.

Yukarida bahsedildigi iizere, bircok parlamenter ve baskanlik se-
cimleri, bagimsizliktan itibaren gerceklestirilmisti; fakat Giircistan’in
temel problemi-bolgesel yonetim anlagmasi- ¢oziilemiyordu. Anayasaya
gore Giircistan’in tiim tilke lizerindeki yargi yetkisinin yenilenmesinden
sonra, Giircistan’in bolgesel yapisi, anayasal diizlemde kararlastiriimaliydi.

V. 2010 Yilinda Yapilan Anayasa Degisiklikleri

Daha evvel bahsettigimiz iizere Giil Devrimi’nden sonra yeni si-
yasi giic yalnizca yasama, yiirlitme ve yargi arasindaki giic dengeleme-
sinde degil, yolsuzlukla miicadele ve kamu hizmetlerinin artirilmasi
konusunda da hizli degisiklikler yapmaya calisti. Bazi reformlar basariliydu:
fakat bazilar1 basarisiz oldu. Bazi durumlardaki basarisizlik nedeni Bati
tilkelerinden alman farkli kurumlarim yanlis yorumlanmasi ve kimi
dosyalardaki siyasi irade eksikligi ile bazi1 siyasi figiirlerin asirt kontrol
arzusuydu.

Yukarida bahsedilenler, kuvvetler ayriligt bakimindan yeni
degisiklikler icin ihtiyaca yol a¢cmusti. 2008 yilinda Ozel Anayasa Ko-
misyonu Baskani’nin emri ile, devletin en iistiin yasasinda yeni degisik-
likler ve daha miikemmel bir anayasal cerceve icin calisma baglatildi.

Baskan Saakashvili tarafindan atilan bu adim, iki farkli bicimde
degerlendirilebilir. 2004’te yapilan degisikliklerin geri doniisii oldukca
kritikti. Ulusal ve uluslararasi uzmanlar tarafindan bir¢ok tavsiye veril-
misti. Venedik Komisyonu'nun fikri dahi negatifti ve Giircistan’a
reformlar i¢in bazi Onerilerde bulunmustu. Bazilar sistemin gercekten
degistirilmesini diisiindii ve Bagkan’in giiciinii zayiflatmak icin baskanl
cumhuriyetten, parlamenter cumhuriyete gecilmesi gerektigini savundu..
Fakat bir diger fikir, planlanan degisiklikler bakimindan daha olum-
suzdu. Baskan Saakashvili hali hazirda iki kez secilmisti ve gorevde
kalmak istiyordu. Bu sebeple devletin anayasal kuralini degistirmeyi
denedi ve boylece Bagbakan olarak secilebilecekti (Rus Senaryosu).

Iki yillik saglam bir ¢alismanin ardindan Komisyon, Anayasa’daki
degisiklikler baglaminda taslak kanunu sundu ve bunlar pozitif bir se-
kilde degerlendirildi. Sonraki degisiklikler, devletin demokratik donii-
stimii i¢in ileri adimlardi. 2010 yilinda Parlamento, sunulan taslak ka-
nunu {i¢ilincii okumada kabul etti. 2010°da yapilan degisikliklerde, 6zel-
likle Bagkan, Parlamento ve Basbakan/Hiikiimet arasindaki gii¢ paylasi-
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mina iliskin elestirel hususlardan bahsedilmelidir. Kimi anayasa hukuku
uzman ve bilim insanlari, Giircistan devletini, “yarl-baskanhk”zo, “yari-
parlamenter sistem™' veya “Parlamenter modelin bazi bilesenlerini ice-
ren karma sistem” olarak adlandirmastir.

Anayasa hukukuna gore, devlet modellerinin tiimii baskanli
cumhuriyet, yari-baskanli cumhuriyet veya parlamenter cumhuriyettir.
Diisiiniildiigiinde gercek su ki Hiikiimet, Parlamento tarafindan sekillenir
ve Baskan’in giici sinirlidir. Buna gore yeni sistem daha ziyade Parla-
menter sistemdir. Fakat anayasal degisiklikler, klasik model parlamenter
cumhuriyet icin ahisilmisin disinda 6zellikler icermektedir. Ozellikle
Parlamento’nun rolii, Bagbakan ve hiikiimetin hareketlerinin kontroliinii
biiyiik Ol¢iide ortadan kaldirilmistir. Buna karsin Basbakan’in siyasi
pozisyonu kacinilmaz bi¢cimde gii¢lendirilmistir.

Yeni anayasal degisikliklere gore Basbakan’in otoritesi asagidaki
bicimlerde tanimlanmaktadir®*:

* Bagbakan, yiiriitmenin basi ve devletin siyasi lideridir.

* Tek basina Bagbakan, Baskan’in rizasi olmaksizin Hiikiimet’e
liye atayabilir ya da azledilebilir. Giivenoyunu aldiktan sonra Bakanlarin
gorevlendirilmesi ve azledilmeleri Parlamento’nun onayina bagl degildir.

* Parlamento tarafindan bir Bakan’in sorumlulugu hususunun
dile getirilmesi, Basbakan’in ofisinden belli bir iiyenin azledilmesini
zorunlu kilmaz.

* Basbakan, Hiikiimet tarafindan ileri siiriilen tasarilarin planlan-
mamis tartismalarina iliskin olarak Parlamento’dan daha yetkilidir.

* Bircok davada Baskan tarafindan ortaya konan eylemler,
Basbakan ile karsilikli imzaya ihtiya¢c duymaktadir. Aksine, Bagbakan
tarafindan kars1 imzada hiikiimetin rizasina ihtiya¢ duyulmamaktadir.

0 Levan Bodzashvili, Presidential Competence as of a Supreme Representative of the
State in Foreign Relations According to Draft Constitutional Law (Anayasa Tasari-
sina gore Dis Iliskilerde En Ust Temsilci olarak Baskanlik Yetkileri),
http://parliament.ge/Publicdebates/articles.html.

*! George Kakhiani, Opinion on Several Issues of the Draft Constitutional Law (Ana-
yasa Tasarisi'na iliskin  Cesitli Konularda Diisiinceler), Tiflis, 2011,
http://www .parliament.ge/publicdebates/articles.html.

*2 1995 Giircistan Anayasast, 78- 79. Madde (Anayasa degisiklikleri sonrast).
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Yeni model baglaminda Bagkan, devletin siyasi liderinin sahip ol-
dugu yetkilere sahip degildir.

* Baskan artik yiirlitmenin bir parcas1 degildir ve parlamenter
cumhuriyetlerin baslar i¢in alisilmis olan yetkilere sahiptir.

* Bagskan’in hiikiimetin olusmasindaki rolii daha ziyade sekilseldir.
* Yiiriitme organlar1 Bagskan’a baglanmamustir.

* Bagkan, Hikiimet ve diger yiirlitme organlar tarafindan
gerceklestirilen hukuki eylemler iizerinde yargisal bir gozetim yetkisine
sahip degildir

* Hiikiimet icin Parlamento’ya taslak Biitce Kanunu gondermede
Baskan’in rizasim1 kazanmak geregi yoktur.

* Bagkan yalnmizca Anayasa tarafindan belirtilen yetkileri kullanir.

Fakat Bagkan, klasik parlamenter rejimde alisilmamis olan bazi
yetkilere de sahiptir. Anayasa’nin 73/1/a maddesinde yapilan degisiklige
gore, Baskan yabanci devletlerle pazarlik yapabilir ve hiikiimetin rizasi
ile uluslararast anlagsma ve sozlesmeleri sonuglandirabilir. Yetkilerdeki
bu tarz uyumsuzluk, Baskan ve Bagbakan arasindaki anlagsmazliklar icin
ciddi bir temel olusturur.

Yeni degisikliklerdeki bir diger 6nemli husus, Hiikiimet’e giiven-
oyudur. Giivenoyu ilan1 prosediiriine iliskin temel bir elestiri ve giiven-
sizlik s6z konusuydu;

* Giivenoyu prosediirii, 102 giin siirebilir ve siyasi krizlere
sebebiyet verebilir. Bagkan pozisyonuna aday ve Hiikiimet kompozis-
yonu icin giivenoyu alamamis kisi, Parlamento’ya yeni hiikiimet olu-
sumu ic¢in glivenoyu alabilmek bakimindan yeni veya ayni kompozis-
yonu 30 giinde belirtme yetkisine sahiptir ve bu girisimlerin sayist sinirl
degildir. Bagskan, bu 30 giinliik siire sona erdiginde Basbakanlik’a yeni
bir aday gosterimi i¢in yetkilidir.

* Basbakan’in pozisyonunu oldukc¢a giiclendiren, Hiikiimete gii-
vensizlik oyu verilmesi prosediirii karisiktir™. Giivensizlik prosediiriiniin

» Bakiniz. CDL-AD (2010) 028 Final opinion on the draft constitutional law on
amendments and changes to the constitution of Georgia (Glircistan Anayasasi'ndaki
degisikliklere dair Anayasa Tasarisi'na yonelik Nihai Diisiinceler) - Venice
Commission at its 84th Plenary Session (Venedik Komisyonu 84. Genel Oturum),
Venedik, 15-16 Ekim 2010; Georgian Young Lawyers’ Association (Giircistan Geng
Avukatlar Birligi), Comments on the Draft Constitutional Law (Anayasa Tasaris1
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sonuclanmasi i¢in en az 40 giin gerekmektedir, bu durum anayasa hu-
kuku mantig1 ile uyumlu degildir. Demokratik iilke anayasalarinda boyle
uzun donemlere ihtiyac duyulmamaktadir™. Ayni sey, giivensizlik oyu
icin gereken oy sayisina iliskin olarak sOylenebilir. Yeni degisikliklere
gore giivensizlik ilani i¢in, Parlamento’daki toplam iiye sayisinin 2/5°1
gerekmektedir. Parlamento iiyelerinin 1/4’ii, geleneksel demokrasiye
sahip devletlerin anayasalarindaki en yiiksek kosuldur®.

* Anayasa hukuku, Bati demokrasilerinin anayasal pratiginde
benzeri olmayan zimni giivensizlik oyuna “veto” hakkinin uygulanmasi
thtimalini 6ngoriir. Diger bir yersiz kural, 3/5 Parlamento liyesinin Bas-
kan’in veto yetkisini hiikiimsiiz birakmak icin giivensizlik oyu
verebilecegidir. Hiikiimete giiven ya da giivensizlik ilani, Parlamento
cogunlugu tarafindan kabul edilen bir karardir ve her daim oylarin
cogunlugunda kesin bir yansima bulur.

Yeni degisiklikler yalniz yliriitme ve yasamaya iliskin degil, yargi
organint da kapsamaktadir. Anayasal hukuk, yargiclara olagan
mahkemelereomiir boyu secilme imkani saglamaktadir. Bu davranig iki
bicimde degerlendirilebilir; yiiksek demokratik degerlere sahip Bati
tilkelerinde bu pratik pozitif bir rol oynar ¢iinkii bu, yargi sisteminin
bagimsizlik ve tarafsizligi anlamina gelmektedir. Fakat yargi sistemine
duyulan giivenin yiiksek olmadig1 toplumlarda, yargi¢larin lizerinde etki
olusturacak bircok alternatif ihtimal vardir ve bu bakimdan 6miir boyu
yargiclik atamast, olgun bir karar olarak degerlendirilmeyebilirdi.

Hakkinda Yorumlar); Vakhtang Khmaladze, Zurab Jibgashvili, Commentary on the
Amendments and Supplements to the Draft Constitutional Law (Anayasa Tasarisi'na
Dair Ilaveler ve Degisikliklerin Yorumu), http://www parliament.ge/publicdebates/
articles.html

** Ispanyol Anayasasi’nda meselenin ortaya ¢ikmasi tarihinden son oylama tarihine
kadar 5 giinden az olmamak kaydiyla gecmektedir. italyan, Macar, Romen Anayasa-
lar’nda bu siire 3 giin; Almanya, Belcika, Estonya, Yunanistan ve Slovenya Anaya-
salari’nda 2 giindiir.

2 1spanya, Italya - 1/10; Slovenya - 10 Parlamenter (90 iizerinden); Yunanistan - 1/6;

Avusturya, Fransa, Bulgaristan, Estonya, Slovakya, Macaristan - 1/5; Almanya, Ro-
manya - 1/4.

%% Vakhtang Khmaladze, Zurab Jibgashvili, Commentary on the Amendments and
Supplements to the Draft Constitutional Law (Anayasa Tasarisi'na Dair Ilaveler ve
Degisikliklerin Yorumu), http://www .parliament.ge/publicdebates/articles.html
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Yasama, yiiriitme ve yargi arasindaki kuvvetler ayriliginin ya-
ninda, hala problemli olarak diisiiniilen baz1 degisiklikler vardir:

* Degisikliklerin ilk taslagina gore, cift vatandashga sahip kisile-
rin, siyasi mevkilere gelmesine izin verilmiyordu. Fakat bu kuralin
degismesinden sonra soz konusu kisitlama yalnizca Baskan, Basbakan
ve Meclis Baskani’na uygulanmaktadir. Kanaatimce, bu liste
genisletilebilir ve cifte vatandasliga sahip kisiler, Hiikiimette ve diger
onemli devlet kademelerinde yer almayabilirler.

* Anayasal degisiklikler Baskan olarak se¢ilmek i¢in adaylarda
bulunmasi gereken ilave Ozellikleri tamimlar. Kisi 6zellikle se¢cim giinii
itibariyle Giircistan’da 3 yildir ikamet ediyorsa, Bagkanlik secimlerine
katilabilir. Sahsi goriisiime gore bu durum, Giircistan adina yurtdisinda
diplomatik gorev yapan kisiler bakimindan ayrimcilik olarak degerlen-
dirilebilir. Fakat Giircistan Se¢cim Kanunu, “yasamak™ ve “Konsolosluk’a
kayith olmak™ arasinda kati bir ayrim yapmaktadir. Bu durum en azindan
ilgili diizenlemenin ikili yorumunun yapilabilecegine dair ac¢ik bir kanittir.

* Yeni anayasal degisiklikler, Giircistan’daki yerel 6zerkliklerin
korunmasi icin etkili garanti saglamamaktadir’’ . Yiiriitme organi,
Giircistan idari-miilki boliimlerinde idari yoneticiler tarafindan temsil
edilmektedir. Bu pozisyon, yetkileri belli idari-miilki boliimler {izerinde
genisletilebilen Fransa Valilik sistemi ile benzerlik gostermektedir.
Maalesef, anayasanin hukuku, yoneticilerin ana yetkilerine iliskin bir
saptamada bulunmamaktadir.

Giircistan Anayasa hukukuna gore, bu anayasal degisiklikler,
baslangi¢, 6zerklik, temel haklar, parlamenter komisyonlar ve yargi yet-
kisi haricinde, Ekim 2013 Bagkanlik secimlerinden ©nce yiiriirliigii
girmistir.

" Bakiniz, CDL-AD (2010) 017 Draft Constitutional Law on changes and amendments
to the Constitution of Georgia - Chapter VII Local Self-Government (Giircistan Ana-
yasasi'ndaki Degisiklikliklere Dair Tasar1); CDL-AD (2010) 028 Final opinion on the
draft constitutional law on amendments and changes to the constitution of Georgia
(Giircistan Anayasasi'ndaki degisikliklere dair Anayasa Tasarisi'na yonelik Nihai Dii-
stinceler) - Venice Commission at its 84th Plenary Session (Venedik Komisyonu 84.
Genel Oturum), Venedik, 15-16 Ekim 2010; Vakhtang Khmaladze, Zurab
Jibgashvili, Commentary on the Amendments and Supplements to the Draft
Constitutional Law (Anayasa Tasarisi'na Dair Ilaveler ve Degisikliklerin Yorumu),
http://www parliament.ge/publicdebates/articles.html
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Sonug

Yukarida anlatilan Giircistan anayasaciliginin tarihsel degisimine
gore, anayasacilik doktrininin temel prensipleri ve siyasi saikler itiba-
riyla makul surette sarta baglanan 1990’1lardan beri yiiriirliige giren tiim
degisiklikler siklikla ve biitiiniiyle gbz ardi edilmigtir.

Bu noktada, Giircistan Parlamentosu’nun Venedik Komisyonu’nun
bazi Onerilerini dikkate aldigindan bahsetmek onem arz etmektedir.

* Baskan’m bir siyasi partide pozisyonu bulunabilmesi hakki saf
dis1 edilmistir.

* Baskan’in yasa tasarist sunabilme hakki ortadan kaldirilmistir.

* Dis politika ve savunmaya iliskin bircok yetki Baskan’dan almn-
mistir

* Organik kanunlara Anayasa’da referans devam ettirilmistir.

* Bolgesel boliimlerdeki yiiriitme organlarina soru sorma hakkindan
mahrum birakan norm, taslak anayasadan kaldirilmustir.

* Giivensizlik prosediiriiniin kavramlar az dl¢iide degistirilmistir.

Ne yazik ki, yukarida bahsedilen gelismeler “miikemmel” bir dev-
let ingaas1 i¢in yeterli degildir. Ulusal ve uluslararasi anayasa hukuku
uzmanlarmin elestiri noktalar1 dikkate alindiginda, bazi noktalar hala
aydinlatismamis ve bazi normlarin, hukukun {istiinliigli ve demokratik
deger standartlarini karsilamamis oldugu goriilecektir.

Gelecekte ciddi adimlar atilmalidir; bunlarin en 6nemlisi dengesiz
devlet sisteminin gozden gecirilmesi ve devlet diizeninin klasik modelle-
rinden birine doniisiimdiir. Bu durumda anayasal degisiklikler, zayif bir
Parlamento, zayif bir Bagkan ve giiclii bir Bagbakan’in karakterize ettigi
alisilmadik bir hiikiimet sistemini ortaya koymustur. Degisikliklerin
revizyonu ve “Giircistan Sistemi’ni devlet diizeni klasik modellerinden
birine uyarlamadan sonra, Parlamento, Bagskan ve Bagbakan’in yetkile-
rine acikca karar verilecektir. Bu durum, yukarida bahsedilen cesitli
problemli durumlarin ¢oziimiine yol gosterebilecektir. Varolan model,
Basbakan’in liderliginde anti-demokratik ve uzun siireli bir rejimin
kurulmas: riskini icermektedir. Buna karsin Anayasa’nin amaci -Devle-
tin en istiin yasasi- bu tarz durumlar1 desteklemek yerine bunlardan
kacindirmak olmalidir.
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