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OZET

IHAS Baslangic’ta gecen “gercekten demokratik rejim” ve “ hu-
kukun iistiinliigii” kavramlarinin ulusal ve insan haklar1 Avrupa koruma
sisteminde hayata nasil gecirildigini ortaya koymak i¢in, S6zlesme’nin
ilk elli yilinda ulusal hukuk sistemimiz iizerindeki yol gosterici ve belir-
leyici etkisi vurgulanabilir. Ozellikle son on yilda ise, kendini gosteren
hiikiimet istikrarina, Anayasa’da yapilan degisikliklere ve yasal giiven-
celere karsin bunlarin uygulamaya beklenildigi gibi yansimasi miimkiin
olmamustir.

Son on yilda Tiirkiye’de “demokrasi” anlayisini incelerken, onun
nasil yalnizca cogunlukcu (teknik) boyutuyla sinirli olarak algilandigini;
etik boyutunu incelerken ise Anayasa metninde insan haklarina dair yer
verilen giivence Ol¢iitlerinin ve smirlama ilkelerinin basta “yliriitme”
gelmek lizere devlet organlarinca yeterince benimsenmeyerek bireylere
Avrupa Olceginde bir demokratik standart saglanamadigini irdelemekte
fayda bulunmaktadir.

“Gergekten demokratik rejim” ve “hukukun iistiinliigii” kavramla-
rin1 anayasal fren ve denge diizenegi bakimindan ele aldigimizda, erkler
icindeki ve arasindaki fren ve denge mekanizmalar1 ile merkez-cevre
arasindaki dengeleyici diizeneklerin ya asamali olarak kaldirildig1 ya da
islevsizlestirildigi goriilmektedir.

* Prof. Dr., Marmara Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali.
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Anahtar Kelimeler: Demokrasi, Ger¢ekten demokratik rejim,
Hukukun istiinliigii, Anayasal giivence Olgiitleri ve simirlama ilkeleri,
Cogulcu demokrasi, Cogunluk¢u demokrasi, Denge ve fren mekaniz-
malari.

ABSTRACT

The leading and determinative effect of the European Convention
over our national legal system throughout its first fifty years can be
examined by exploring how the concepts of “effective political
democracy” and “the rule of law” have been actualised by human rights
protection mechanisms both nationally and Europe-wide. For the last
ten years in particular, despite the governmental stability achieved, the
constitutional amendments made and the legal guarantees given, it has
not been possible to observe their desired outcome in practice.

It is practical to dmeonstrate how, for the past ten years, the
concept of “democracy” in Turkey has been perceived only in its
majoritarian meaning through analyzing the ethical dimension of
democracy and showing how individuals fail to be provided with a
democratic standard on a European scale because of an insufficient
acceptance of the constitutional guarantees of human rights and the
principles of restriction regarding them by the organs of the state.

As we aproach the concepts of “effective political democracy” and
“the rule of law” in terms of constitutional arangements of checks and
balances, the paper observes that the mechanisms of checks and
balances within and between powers and the balancing systems between
the center and the periphery have been either incrementally abolished or
disfunctionalized.

Keywords: Democracy, Effective political democracy, Rrule of
law, Constitutional criteria of guarantee and principles of restriction,
Majoritarian democracy, Pluralist democracy, Mechanisms of checks
and balances.
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GIRIS

Onaylanmasimim 60. yili' vesilesiyle, insan Haklar1 Avrupa Sozles-
mesi (IHAS) ve Tiirkiye arasinda yapilabilecek karsilagtirmali gozlemler
icin, “gercekten demokratik rejim” ve “hukukun iistiinliigii” kavramlari,
cerceve alinabilir. Bilindigi gibi bu kavramlar, IHAS 1n Baslangi¢ parag-
rafinda yer alir. Oncelikle, 50. yil vesilesiyle yapilan degerlendirmeleri
hatirlatmakta yarar var. Biri, Avrupa Mahkemesinden; digeri, Tiir-
kiye’den:

« stanbul’da diizenlenen insan Haklari Kurultayi’nda® insan Hak-
lar1 Avrupa Mahkemesi (IHAM) Baskani Sn. L. Wildhaber, su degerlen-
dirmeyi yapmusti: Sozlesme’nin yerini betimlemek icin “Avrupa kamu
hukukunun anayasal aracr” deyimini kullanmak yerinde olur. Avrupa
kamu hukukuna referans, ulusal anayasalarinkinden farkli, ama onlar
tamamlayan; ayni zamanda minimum, emredici ve Avrupai standartlar

insa etmek olan S6zlesme’nin hedefine giiclii bir vurgu anlamina gelir”3.

* Aym1 Kurultay’da yapilan diger degerlendirme soyle idi: “Huku-
kun istiinliigli amaci, her seyden Once, ulusal yargicin oncelikli islevine
isaret ediyor. IHAS ta Ongoriilen ozgiirliikleri smirlama nedenleri ve
giivence Olgiitleri, Avrupa diizleminde ve ulusal diizlemde gelistirilen
ictihadi hukukun ortak paydalarini olusturur”.

e Insan haklarina iliskin uluslararasi belgelerin yasalar karsisinda
onceligini 6ngdren son anayasa degisikligi, insan haklar1 Avrupa hukuku
ile ulusal hukuk arasindaki iligkilerin uyumlu hale gelmesine katki sag-
layacaktir. Hukukun iistiinliigiine saygida yargimin belirleyici rolii, ya-
sama ve Yyliriitme organlarinin sorumlulugunu goz ardi ettirmemelidir.
IHAM Kararlarinin 6ncelikli muhatabi, gercekte, bu organlardir. Hukuk
kurallarinin icgerigi, erkler ayriligina dayanan hukuk devleti mekanizmasi

" Insan Haklar1 Avrupa Sézlesmesi (IHAS), R.G.: 19 Mart 1954-8662 (Yiiriirliige gi-
risi: 18 Mayis 1954).

* insan Haklar1 Avrupa Sozlesmesi ve Tiirkiye, Uluslararasi insan Haklar1 Kurultayi,
(16-19.05.2004), Marmara Universitesi, Istanbul.

’ Luzius Wildhaber, “La place et I’avenir de la Convention européenne des droits de
I’homme”, Bulletein des Droits de ’'Homme, Numéro 11/12, publié par I'Institut
Luxembougeois des Droits de ’'Homme, 2005, p.54.
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kadar 6nemlidir. Bu anlamda, baglica gorev, normu koyan organa diis-

mektedir™*.

Aktarilan bu saptamalar, IHAS-Tiirkiye iliskilerinin ilk 50 yil1 ve-
silesiyle yapildigina gore, burada yapilacak genel gozlemler, son on yil
ile sinirl tutulabilir. Bu ¢ergevede konumuz bakimin siyasal, hukuki ve
uygulamaya iligkin kisa hatirlatmalar yararli olabilir:

* Siyasal diizlem: Tek parti cogunluguna dayanan bir hiikiimetin
varlig1 siyasal istikrar1 saglamak igin yeterli olamadr’. Milletvekili
secimlerinde siyasal partilere uygulanan %10 ulusal baraj, demokrasi
eksigi ve siyasal istikrarsizlik faktorii olarak da gortilebilir.

* Hukuki diizlem: Anayasa bakimindan, 2004 ve 2010 degisik-
likleri sirasinda IHAS a yakinlasmalar kaydedilmelidir. Ne var ki, yasa-
larda yakinlagmadan c¢ok, zaman zaman uzaklasma, daha belirgin ol-
mustur:

* Uygulama: Uygulama, sadece insan haklar1 Avrupa hukukundan
uzaklagsma seklinde degil, cogu zaman Anayasa’nin acikca gerisinde,
kimi zaman yasal giivencelere ragmen, 0zgiirliik ve hak ihlalleri ile or-
tiismektedir. Dahasi, Anayasa Mahkemesi (AYM), bireysel bagvuru iize-
rine verdigi kimi kararlariyla, IHAS standartlarimi i¢sellestirme yoniinde
caba gosterse de, bu kadar bile, siyasal aktorleri rahatsiz etmektedir®.

Bu On saptamalar 1s1ginda, karsilastirmali kisa gdzlemler, su bas-
liklar altinda yapilacak:

-Hukuk-demokrasi ilisgkisi,

-Demokratik toplum,

-Yargi ve demokrasi,

-Din 0zgiirliigii ve laiklik,

-Gercekten demokratik rejim ve hukukun iistiinliigii.

* Ibrahim O. Kaboglu, “Cinquantenaire de la Convention européenne des Droits de
I’Homme: Bilan et perspective”, Bulletin des Droits de ’'Homme, n° 11/12, 2005, p. 49.

> Ug kez yasama segimlerini kazanan AKP, kendini “hakim parti” olarak nitelese de,
aslinda “hegemonyaci parti” zihniyeti ve uygulamasi baskin goriiniiyor.

% Ornegin Twitter kararina tepki nedeni olarak kullamlan “millilik” ve “iilke menfaat-
leri” olciitii. (AYMK, Ikinci Boliim, Bagvuru no.:2014/3986, ka.ta.:02.04.2014).
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I. HUKUK-DEMOKRASI ILISKISi

Demokratik mekanizmalarin isletilmesiyle konulan hukuk kural-
lar1, yapicilarint da baglar. Ne var ki, Tiirkiye’de “milli irade” anlayist,
hukuku gecersiz kilabilmektedir.

A. Avrupa Sozlesmesi

[HAM, IHAS 1, Avrupa kamu diizeninin anayasal araci olarak ni-
telemektedir. Secme ve secilme hakki gibi siyasal hak giivencelerinin
otesinde, kamu diizeni, demokrasi ve Ozgiirliikk baglantisim1 kuran bir
kavram olarak diisiiniilebilir.

Avrupa kamu diizeni, “Avrupa toplumu icin temel olarak anlasilan
ve iiyelerince uyma yiikiimliiliigii bulunan kurallar biitiinii” seklinde ta-
nimlanir. Bunlar, hak ve Ozgiirliikleri taniyan, diizenleyen ve giivence
altina alan kurallardir. S6zlesme ise, “demokrasiler kuliibii” sayilan Av-
rupa Konseyi’nin Anayasasi olarak goriiliir’.

B. Tiirkiye

“Demokrasiler kuliibii” olarak nitelenen Avrupa Konseyi liyesi ol-
dugu halde Tiirkiye demokrasisi, cogunlugun yonetme hakki, -son on
yilda izlenen yasama politikas1 bakimindan- ¢ogunlugun iktidarim pe-
kistirmek i¢in diledigi gibi kural koyma ve diizenleme yapma egilimini
yansitiyor. Bu egilim, hukuku ikinci plana gecirmekte ve bunun sonucu
olarak milli irade adina kutsanan goriis ve degerler, sonugta tek bir kisi-
nin iradesine indirgenebilmektedir.

Bunun ise, iki ¢eliskili sonucu var:

- Siireklilikte tezat: Deginildigi lizere, siirekli bir Hiikiimet istikrar1
bulunmasia karsin, siyasal istikrarsizlik da hemen hemen siireklilik
tasimaktadir.

- Koalisyon tezadi: On iki yildir cogunluga sahip parti yoneticileri,
koalisyon hiikiimetlerine kars1 tavirlarim her vesile ile dile getirdi. Ne
var ki, siyasal ve hukuki koalisyonlar: siirekli kotiileme sdyleminin bir

7 Frédéric Sudre, La Convention européenne des Droits de I’Homme, PUF, 9 éd. mise 2
jour, 2012, s.5.
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baska koalisyon i¢in oOrtii 1slevi gordiigii giinisigina c¢ikti: Mezhep/tarikat
temelinde ittifak®.

Kutsanan milli irade, demokrasinin ¢ogunlukcu anlayisina bile ya-
bancilagsmis bulunuyor. Neden? Bunun yaniti, hukuk-demokrasi iliski-
sinde arastirilabilir. O nedenle, hukukun siirecteki yerine gozatmakta
yarar var. Hukuku demokrasi iiretir (hukuk da demokrasiyi yeniden
tiretmeli, ilerletmeli ve beslemelidir); fikir, miizakere ve ¢cogunluk sira-
lamasiyla. Hukuk, sadece sayisal cogunluga sahip olan grubun ve/ya
liderin ortaya koydugu irade degil.

Hangisi olursa olsun, hukuk devletinde, kural bir kez konduktan
sonra, -kurali koyanlar dahil- uyma yiikiimliiliigii altina girer. Buna kar-
silik, son on yil Tiirkiye’sinde baskin egilim, “hukuku sayisal cogun-
luga sahip grup yoneticilerinin iradesine tabi” kilma yoniinde oldu.

Boylece, hukuk ve demokrasinin birbirini tamamlama 6zelligi, ye-
rini ¢ogu zaman ¢atismaya birakti.

Yasalar ve kanun hiikmiinde kararname (KHK) yoluyla, yerel ve
cevresel yetkiler giderek merkeze aktarildi; merkezde ise, tek kisi lize-
rinde yogunlastirildi. Bu siirecte, “milli irade” sdylemi, tek kisinin irade-
sini mesrulastirma araci olarak bile kullanildr’.

Sonug¢, demokrasi adina, belirleyici olan “demos” (halk) degil,
“kratos”(iktidar) oldu. Bu gozlemler, IHAS ve uygulamasi acisindan ne
ifade eder? Bu sorunun yaniti, demokrasinin etik boyutunun arastirilma-
styla verilebilir.

II. DEMOKRASININ ETiK BOYUTU

Tiirkiye’nin tarihsel mirasini siirekli agindiran ve tiiketen politik
tercih ve uygulamalar, insan haklar1 anlayisinin yansimasi olarak gorii-
lebilir. iligkilere gore insan haklar1 yelpazesinde, birey 6zgiirliikleri ve
toplu haklarin kullanim1 ciddi baskilar altinda oldugu gibi, sosyo-mes-

8 AK Parti Hiikiimeti ve Giilen Cemaati arasindaki ittifaki, 17 ve 25 Aralik 2013’te
ortaya ¢ikarilan riisvet ve yolsuzluk dosyalar1 sonucu ¢atismaya doniismiistiir. Iktidar
olanaklar1 kullanilarak hukukun ikinci plana gegirildigi bu gii¢ catismasi, giiniimiizde
de devam etmektedir.

? Bu baglamda, parlamenter rejimin yasama-yiiriitme i¢ iceligi ve ¢tkmazi bahane edile-
rek, baskanlik rejimi dayatilabilir mi? Ya da, sorunun tek ¢oziimii, bu mu? Yeni ana-
yasa, uzunca bir siire iilke giindeminin ilk siralarinda yer almis olsa da, siyasal rejim
tizerine ilke tartigmasi yapilamada.

Anayasa Hukuku Dergisi - Cilt: 4 / Say1:7 / Yil:2015
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leki baglamda kullanilan hak ve 6zgiirliikler de siirekli ihlal edilebiliyor.
Cevresel deger ve haklar ise, kita Avrupas: hukuk kurallarinin olanak
vermedigi derecede, bir tiir “vahsi kapitalizm” mantik ve uygulamasi
karsisinda, en yogun ihlallerin konusunu olusturabilmektedir.

A.THAS ve Anayasa

[HAS ta, haklar giivencesi olarak ifadesini bulan “demokratik top-
lum” olgiitii, 2001 Anayasa degisikligi ile “maksimum standart” esigine
ulagmus bulunuyor: “demokratik toplum™ art1 “laik cumhuriyet”, “ol¢iiliiliik”
ve “hakkin 6zii” (md.13). Bunlarin uygulamaya, ayr1 ayr1 ve/veya birlik-
te (kiimiilatif) etkili yansimasi Olgiisiinde “geliskin (veya pekistirilmis)
giivenceler halkasi’ndan s6z etmek miimkiin olur.

Madde 13’iin, sinirlamalara iligkin altyapis1 da kayda deger: yasal-
lik, anayasal nedensellik ilkesi ve anayasanin sOziine ve Oziine uygun
olma geregi.

Muhatap kim? Madde 13’iin gerekleri, yasama, yargi ve yliriitme
olmak iizere, devletin biitiin organlar1 icin hukuki baglayicilik 6zelligine
sahiptir. Bu nedenle, sadece madde 13’iin amacina uygun olarak uygu-
lanmas,l%) bile, 1982 Anayasasinin metamorfozu (baskalagimi) sonucunu
yaratir .

B.IHAM ve Anayasa Mahkemesi

[HAM’m gerek demokratik toplumun kurucu dgeleri olarak kul-
land1g1 kavramlar, gerekse sinirlama olciitleri, giderek i¢ hukuka yansi-
maktadir. Ozellikle bireysel bagvuru iizerine AYM nin verdigi kararlar,
cifte boyutlu:

- Bir yandan; insan haklar1 Avrupa hukuku ile 6zgiirliikler anayasa
hukukunu bulusturuyor; Sozlesme’yi i¢ hukukta dogrudan uygulama
yolunu pekistiriyor.

- Ote yandan; medeni ve ceza hukuku gibi degisik hukuk dallarini
anayasalastirtyor. Bu siire¢, ceza mahkemelerine, hukuk ve idare mah-

' Gergekten, 1982 Anayasasi, 1987°den 2010’a kadar yapilan degisiklikler sonucu, hak
ve Ozgiirliikler acisindan devlet organlari i¢in yarattigi “olumlu yiikiimliiliikler” ba-
kimindan baskalasmig bulunmaktadir. Bkz. Ibrahim O. Kaboglu, “Degismeyen Ana-
yasa Hiikiimlerinin Degisimi”, 1982 Anayasasi’nin 30. Yil Bilangosu, (Ed. Nihan

Yanci Ozalp/Sinem Sirin), XII Levha, Subat 2014 istanbul, s.1-12.
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kemelerine, hak ve ozgiirliiklere iliskin Anayasa maddelerini dogrudan
uygulama geregini hatirlatiyor.

Bunun anlami su: biitiin yargt makamlari, Anayasa’nin hem 13.
maddesini, hem de ilgili maddelerini uygulama ve yorumlama yiikiim-
liiliigii ile kars1 karsiyadir.

C. Siyaset ve uygulama: Avrupa ile derin ayrisma

Standartlar, bir yandan, Anayasa ve [HAS gibi normatif diizenle-
meler tarafindan, 6te yandan, bu normlarin uygulanmasini denetleyen
organlar olarak AYM ve IHAM jiirispriidans: ile belirlenmis olsa da,
basta yiiriitme gelmek lizere, siyasal karar mercileri, insan haklarinin
asgari gereklerine saygi duymayabiliyor. Sadece yiiriitme hiyerarsisi
altindaki idari birimler degil, liniversiteler gibi siyasal otoriteler karsi-
sinda -goreceli de olsa- 6zerk merciler bile, hak ve Ozgiirliikleri ihlal
eden birimler halkasinda yer alabiliyor. Demokratik muhalefet bagla-
minda, diislinceleri ifade Ozgiirliigii ve toplu ozgiirliiklere kars: tavirlar,
sadece haklar algisi1 iizerine degil, hukuk- siyaset ¢eliskisi konusunda da
kaygi verici malzemeler sunuyor.

Bir yandan, AYM Kkararlart ve IHAM kararlar1 arasinda, yorum
yontemleri bakimindan, 6zellikle bireysel basvuru kararlari vesilesiyle
ortak paydalar'' beklenirken; Gte yandan, siyasal makamlar, IHAM
kararlarinin gereginin yerine getirmekten kaginabiliyor. Hatta bu tutum,
belli konularda genel bir egilim haline gelmis bulunuyor. Ornek olarak
belirtilecek olursa, zorunlu din egitimi karar1'? ve kimliklerde din hanesi
karar1” iizerinden yillar gectigi halde, uygulanmadigi gibi uygulama
yoniinde de bir irade beyan1 bulunmamaktadir. Yasama secimleri i¢in
ongoriilen % 10 baraj acisindan benzer kararla'* kars: karsiya kalan Mol-

""" Konuyla ilgili ayrintili irdelemeler icin bkz. Anayasa ve Insan Haklar1 Avrupa
Sozlesmesi, (ed. Sibel Inceoglu), Avrupa Konseyi, 2013.

"2 THAM, Hasan ve Eylem Zengin c. Tiirkiye, 09.10.2007, (nihai karar: 09.01.2008).
13 [HAM, Sinan Isik c. Tiirkiye, 02.02.2010.

'* Secim baraji konusunda IHAM karar1 icin bkz. [HAM, Yumak et Sadak c. Turquie,
30.01.2007.
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dova ve Rusya’nin AK ve AGIT tavsiyelerine uyarak baraji diisiirmesi,
Tiirkiye’ye neden 6rnek olmuyor?ls.

1. Yarg: mensuplarinin ifade 6zgiirlugii

Yargi mensuplari, yargi organlarinin karst karsiya bulundugu so-
runlar1 elestirel bir bakis agisiyla kamuoyu oniinde ifade edebilirler. Ne
var ki, Anayasa’ya aykir1 yasa ve uygulamalari, yargi kararlarim uygu-
lamayan politikacilar1 elestiren yargi mensuplart ve Ozellikle yiiksek
mahkeme bagkanlari, yiiriitme ve Ozellikle basbakan tarafindan “ciippe
cikarma”ya ve siyaset yapmaya davet edilebiliyor16. Oysa tam tersine,
yargi bagimsizligint savunmak i¢in dile getirilen sorunlar, yiirlitme or-
gani i¢in yargiya iliskin diizenlemelere 151k tutucu goriisler olarak algi-
lanmalidir.

2. Toplant1 ve gosteri ozgiirliigii: “yasak yoluyla kamu diizeni”

Yiirlitme makamlari, gosteri ve yiiriiyiis olarak toplu ozgiirliikleri
kullananlarin demokratik muhalefetine siirekli tepki goOsteriyor; hatta
onlar1 da, zaman zaman siyasal arenaya davet ediyorlar. Boyle bir siya-
sal tepki, hak ve Ozgiirliik 6zneleri i¢in idari ve siyasal yaptirimlar zinci-
rine doniigebiliyor. Bir yandan, toplanti ve gosteri yiirliyiisleri yoluyla
demokratik muhalefet haklarini kullananlara ¢ok yonlii yaptirnm uygula-
nirken; Ote yandan, meydanlar1 siyasal arena olarak algilama egilimi
baskin gelebiliyor.

Toplu Ozgiirliikleri kullananlar “marjinal gruplar” olarak diglani-
yor; siyasal ve kamusal makamlar1 alkislayanlar ise “makbul yurttas”
olarak goriiliiyor. Hiikiimet’in, Ozellikle, doga ve cevreyi tahrip edici
proje, karar ve diizenlemelerine karsi ¢ikanlar “hain, satilmis, uluslara-
ras1 lobilerin usag1 ve darbeci” seklinde siyasal sloganlarla itham edile-
bilmektedir. Oysa ekosistemi bozucu, hatta yok edici uygulamalar karsi-
sinda, kirsal ve kentsel mekanlarda giderek yayginlasan yasam alanlarin

' Ayrintili bilgi i¢in bkz. Abdullah Sezer, Demokrasi Teorisi ve Pratiginde Secim
Barajlar1 (Adalet-Istikrar ikileminde %10 ulusal baraj agisindan kargilastirmali bir
analiz), Legal 2014, . 277 vd.

' Boyle bir tavir, yiiriitme icinde yer alan siyasal zevatin, erkler ayriligma bakisinin
hayli sorunlu oldugunun bir gostergesidir.
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sahiplenme eylemleri, direnme hakk1 esigine varabilir. Bu, insan haklar
genel kuraminda savunulabilir.

Bu nedenle, toplu eylem o6zgiirliiklerinin kullanimin1 bastirmak
icin kullanilan, “sokak degil, sandik™ dili, demokratik toplum kavram ve
anlayisina tamamen yabancidir.

3. Kamusal mekanlarin bedeli agir

Biiylik kamusal toplantilar i¢in iktidar ve muhalefet i¢in alinan
onlemler birbiriyle bulusabiliyor:

- Muhalif gruplarin veya 1 Mayis’ta emekgi siniflarin diizenledik-
leri toplantilar1 engellemek i¢in yollar kesiliyor; ulasim askiya aliniyor;
seyahat engelleniyor'’.

- Buna karsilik, cogunluk partisi lideri tarafindan diizenlenen top-
lant1 yerine ulagim kanallarini etkili kilmak i¢in ulasim vasitalar1 halka
kapatllabiliyorlg.

1 Mayis 2014 anmasma Taksim meydaniin kapatilmasi, basta
[HAM, kararma'® olmak iizere, Anayasa madde 13 ve 34’e acikca
aykiridir. Taksim yasaginda o denli uzaga gidilmistir ki, toplant1 dncesi
basin aciklamalar1 bile engellenmistir. Ote yandan, Meydan, mahkeme
kararlarina ragmen bagkalastirilmis; toplanma ve gosteri 6zgiirliigiiniin
kullanilmasini engellemek amaciyla olagandis1 onlemler almmustir® .

Bu ortam ve kosullarda, ozgiirliigii kullanmanin bedeli ¢ok agir
olabilmektedir; ¢iinkii alinan onlemler ve resmi makamlarin tasarruf ve
eylemleri, 0zgiirliik 6zneleri agisindan, asamali olarak bir tiir kiimiilatif
yaptirima doniisebilmektedir:

71 May1s 2014’ Taksim’de anmak igin giinlerce dncesinden alman 6nlemler; Gezi
meydanina halktan kalabaliklarin toplanmamasi i¢in alinan 6nlemler, 6zellikle belir-
tilmelidir.

'8 Gezi révangi olarak cogunluk partisi lideri tarafindan yapilan Kazlicesme toplantist,
16 Haziran 2013), Oysa, “Gezi” olaylari, siyaset bilimi diliyle sivil ve demokratik bir
kirilma olarak goriilebilir.

" ITHAM, DISK ve KESK c. Tiirkiye, 27.11.2012.

% Bunun yasal zemini, 12 Eyliil dénemi mevzuatima gére dzgiirliikler igin tehlikeli bir
diizenleme ile hazirlanmistir. Bkz. Temel Hak ve Hiirriyetlerin Gelistirilmesi Ama-

ciyla Cesitli Kanunlarda Degisiklik Yapilmasina Dair Kanun, (Kanun no:6529,
ka.ta.: 02/03/2014).
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- Kullandirtmama: Yollar1 kesme, ulasim araclarint durdurma, ka-
tilimcilart seyahat halinde iken alikoyma.

- Alana sokulmama: Bunun icin kolluk giiclerinin siddet igceren
yogun Onlemler almasi.

- Dagitma, su sikma, gaz sitkma, gaz bombasi atma: Bunlardan sa-
dece, gostericiler degil, mahalle sakinleri ve gosterilerle hig ilgisi olma-
yan insanlar da magdur olmaktadir.

- Yaralama ve Oldiirme: Kolluk giiclerince biber gaz1 ve kapsiille-
rin Ongoriilen kurallarin asgarisine bile uyulmaksizin ve yogun bi¢imde
kullanilmasi, agir yaralanma ve oliimlere yol acabilmektedir.

- Toplantiya katilan eger bir kamu gorevlisi ise, sorusturma ve go-
revden ¢ikarmaya kadar agir yaptirima tabi olabilmektedir.

Hekimlere “gorev” sorusturmasi ve Gezi’ye tibbi hizmet gotiiren
hekimlere iliskin yaptirim; yine, Gezi’ye destek veren kamu gorevlile-
rine yaptirim, toplu ozgiirliiklerin kullanimi ve islevi iizerine, Avrupa ile
derin bir ayrismaya isaret etmektedir.

Bu siirecte, “konusu su¢ teskil eden emir” hiikmii, en ¢ok ihlal
edilen Anayasa maddesi olmustur. “Kanunsuz emir uygulamasi” de-
vamli hale geldigi icin Anayasa madde 137 siirekli ihlal edilmistir. Bu-
nun sonucu, “cezasizlik” olmustur.

Toplu davalar, su¢ isleyen kamu gorevlilerine kars1 degil, daha cok
toplanma ve gosteri yiiriiyiisii znelerine karst acilmustir®’.

III. YARGI VE DEMOKRASI

Yarg1 bagimsizligi, 4 asamali bir diizenleme ile anayasal giivence
altina alinmig bulunuyor (Anayasa, md.138):

-Karar siireci bakimindan, hakimlerin kararlarinda uygulamakla
yiikiimlii oldugu kurallar siras1 sudur: Anayasa, kanun, hukuk.

-Genel yasak (dis etken): Yargi yetkisinin kullaniminda disaridan
mutlak miidahale yasagi var.

-TBMM agcisindan: Goriilmekte olan davaya iliskin mutlak yasak
s0zkonusudur.

-Yasama, yiiriitme ve idare acisindan: Yargi kararlarina uyma ve
gereklerini yerine getirme zorunlulugu bulunmakta.

*! Taksim Dayanigmasi Platformu iiyelerine karst acilan dava bunun tipik 6rnegidir.
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TBMM Baskaninin, “Anayasa’min 138. Maddesi bu memlekette
olmiistiir” sozii, yargl bagimsizlig: ilizerine aci bir gercegin disavurumu-
dur’

Cagdas hukuk devletlerinde yargi¢, ic 6nemli isleve sahip: De-

mokrasi faktorii, demokrasi antrendrii ve demokrasi aktori>.

Demokrasi aktorii olarak yargig, siyaseti temizleme misyonu ile,
siyaset-para iliskisinde ortaya ¢ikan yolsuzluklar1 yargisal karar siizge-
cinden gecirir. Boylece, siyasal aktorlerin etkinliklerini “temiz siyaset”
cercevesinde yiiriitmelerini saglar. Mali saydamlik ve siyasal denetim
Olciistinde yargisal denetim etkili olur. Yargiclar1 demokrasi sinavina
tabi tutan yolsuzluk iddialari, kendileri icin tarihsel misyonlar ile yiiz-
lesme firsati da yaratmakta. Bu iddialar1 gergeklik testinden gecirebile-
cek tek anayasal organ, yargidir.

A. Darbe ve hukuk

2010 Anayasa degisikligi ile Anayasa Mahkemesi (AYM) ve Ha-
kimler ve Savcilar Yiiksek Kurulu (HSYK) nun yeniden yapilandiril-
masi, yogun tartisma ve kutuplagsmalara neden olmustu. AYM ve
HSYK’nin yapilanma tarzini -4 y1l 6nce- elestirenlere saldiranlar, 17 ve
25 Aralik 2013’te patlak veren Hiikiimet-Cemaat kavgasi karsisinda, bu
kez hukuku dile getirenlere saldirtyorlar. Merkeze, hukuk yerine siyaset
kondugu i¢in, “AKP-Cemaat” cephesi disinda secenek taninmiyor. Oysa
secenek, “hukuk yoluyla demokrasi” olmalidir.

Bu olmayinca, darbe gercekligi ile “darbe icadi”, birbirine karig-
maktadir. Tiirkiye’nin son 6-7 yili, askerlerin “darbe tesebbiisii” giinde-
miyle gecirildi. Mezhep temelinde yillar boyu oriilen ittifakin bozulma-
styla su yiiziine ¢ikan ve “Paralel devlet” ad1 verilen “farazi darbe” ise,
2010’1u yillari kaplayacak goriiniiyor™*.

223 Ocak 2014.

» Yargi ve demokrasi iliskisi iizerine ayrmntili bilgi icin bkz. Justice et démocratie, «
Les entretiens d’Aguesseau », textes réunis par S. Gaboriau et H. Pauliat, PULIM,
Limoges 2003.

* Riisvet ve yolsuzluk dosyalar1 nedeniye istifa eden 4 Bakan hakkinda acilan Meclis
Sorusturmasi (md.100) sonucu hazirlanan Komisyon Raporu ve TBMM genel kurulu
karari, yiice divan yolunu isletmeme yOniinde olmustur.

Anayasa Hukuku Dergisi - Cilt: 4 / Say1:7 / Yil:2015



Ibrahim O. Kaboglu 23

B. “Power corrupts, absolute power corrupts absolutely” %

AYM, genellikle, soyut norm denetimi yoluyla denetledigi islem-
leri iptalden kaginsa da, istisnai olarak verdigi iptal kararlar1 Hiikiimet
cevrelerini rahatsiz etmeye yetmektedir. Yine, muhalefeti bastirma araci
olarak sosyal medya yasagini iptal eden AYM, “lagvedilmek” ile tehdit
edildi.

17 Aralik 2013’te baslayan gozalti ve tutuklamalar, L. Acton’un,
“iktidar bozar; mutlak iktidar ise, mutlaka ciiriitiir” soziinii teyit eden bir
sireci yansitmaktadir. Devreye artik yargi girmeliydi. Yarginin, demok-
rasi faktorii, aktorii ve antrenorii olma 6zelligi, bu donemde sinanacakti.
Bu engellendi; ama “kumpas” ve “cadi avi” itiraflar1 zincirinde, hukuk
ve yargiy1 devre dis1 birakan ne kadar tasarruf varsa, hepsi yapildi; iiste-
lik “milli irade” adma. Anayasa, ¢ok yonlii olarak iptal edildi. Iste
baslicalari:

- Sugsuzluk karinesinin ihlali;

- Yargi siirecini isletmemek;

- Yargi kararlarina uymamak;

- Yargi kararlarinin gereklerinin tam tersini yapmak.

Sonug, cifte cezasizlik olarak ifade edilebilir:

- Kamusal yetkiyi kotiiye kullanarak anayasal su¢ isleyenleri ce-
zalandirmamak;

- Kamusal yetkinin kotiiye kullanimi ile baglantili riigvet dosyala-
rin1 Ortbas etmek.

Yiiriitme organi, yolsuzluk iddialarinin ag¢ikliga kavusmasim iste-
mek bir yana, bunun {izerine hukuk ve demokrasi dis1 sal 6rtmek icin her
yolu mesru gormektedir.

Ulke ve rejim ad1, (“yeni” Tiirkiye, “ileri”” demokrasi) abartili sifat-
larla telaffuz edilirken, mezhep eksenine dayanan iktidar i¢i catismalarin
giinyliziine ¢ikardigi ciiriimiisliigii, hukuk yoluyla temizleyememis bir
anayasal-siyasal sistem karsisinda bulunuyoruz.

¥ “Power tends to corrupt and absolute power corrupts absolutely. Great men almost
always bad men, even when theyexercice influence and not authority; still more
when you superadd the tendency of the certainty of corruption by authority” (Lord
Acton, Acton Institute For the Study of Religion and Liberty).
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Bu hukuk dis1 yonetim karsisinda su soru mesru hale gelmekte:
Avrupa yargict, Amerikalilararas1 Insan Haklar1 Mahkemesi’nin ceza-
s1izligin oniine gegici kararlarinin benzeri kararlara imza atabilecek mi?*°

C. Hukuk egitimi ve yargi meslegine intisap sorunu

Hukuk fakiiltelerinde nitelikten cok nicelik 6ne c¢ikmustir. Yargi
meslegine giriste “objektif ve tarafsiz” ilkeler gecerli degildir.

Bir tiir “kutsal ittifak”in (Cemaat-Imam hatip) bozulmasi sonrasi,
meslege giriste “liyakat ilkesi’nin gecerli kilinmasi temenni edilir.

Bu arada, 6zellikle Yiiriitme’'nin (hatta yarginin kendisinin) yargi
meslek orgiitlerine yonelik baskisina dikkat cekmek gerekir27.

IV. DIN OZGURLUGU-LAIKLIiK

[HAM’m din 6zgiirliigii tanimu ile Tiirkiye’de din 6zgiirliigii anla-
yis ve uygulamasi arasindaki aci giderek genisliyor. Bunun nedeni, AK
Parti Hiikiimetlerinin din 6zgiirliigiinii daha ¢ok Siinnilik mensubiyetine
indirgemis olmalarina baglanabilir.

Anayasa madde 24 ihlal edilerek, “dinin politikaya alet edil-
mesi’nin neden oldugu sakincalar, 17 Aralik 2013’ten itibaren Tiir-
kiye’deki siyasal krizi derinlestirmis bulunmaktadir.

Bununla birlikte, “imam hatip-cemaat ekseni’ne dayanan Siinni
blokun kirilmasi, -her ne kadar 12 yillik “gizli ittifak” yerini, 2014 y1-
linda “acik savas”a birakmis olsa da- dinsel temelde ¢ogulculuk geregi-
demokrasi adina olumlu goriilmeli; bundan bdyle hukuk hakimiyetinin
saglanabilmesi Olciisiinde.

Deginilen olaylar, ayn1 zamanda, demokrasi-laiklik ve din 0zgiir-
liigii birlikteliginin geregini de kanitlad.

Demokrasi ve laiklik, diinyevilikte bulusur. Din 6zgiirliigii, bu du-
rum ve ortamda anlam kazanir. Bu bakimdan, Anayasa madde 24/sonda,
Devletin sosyal, ekonomik, siyasi veya hukuki diizenini dinsel temellere

*% Konu iizerine Avrupa Konseyi nezdindeki calisma ve gelismeler icin bkz. Mihaela
Ailincai, “Le Conseil de I’Europe et la lutte contre I’impunité”, Rev. trim. dr. h.
(98/2014), pp.395-418.

*> YARSAV’dan sonra YARGISEN de, yargisal yaptirnmla karsilasmis bulunuyor:
Sendika’nin feshini onaylayan Yargitay kararina kars: Insan Haklar Avrupa Mahke-
mesi’ne bagvuru yapild: (Yargitay 9. Hukuk Dairesi, E.no:2011/49782, K.no:2012/4945).
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dayandirma yasagi, “insan haklarina dayanan demokratik ve laik Cum-
huriyet” tantminda test edilmis oldu.

Sonug olarak, din — insan haklar iligkisinde, dinin gereklerinin de-
gil, insan haklarinin gerektirdikleri 1s18inda hukuk diizenini siirdiirmenin
neden vazgecilmez oldugu teyit edilmis oldu.

V. “GERCEKTEN DEMOKRATIK REJIM” VE “HUKU-
KUN USTUNLUGU” SINAVINDAKI TURKIYE IiCIN COZUM
ONERILERI

Konu, anayasal fren ve denge diizenegi bakimindan ele alindi-
ginda; gerek erkler ici denge ve denetim yollari, erkler arasi fren meka-
nizmalari, gerekse, merkez —cevre iliskisinde gecerli dengeleyici diize-
nekler, ya asamali olarak kaldirildi ya da islevsiz hale getirildi.

Mesela, AYM’ye basvurusu nedeniyle muhalefet partisini elestiren
Hiikiimet, Anayasa Mahkemesi’'ne de, “neden iptal ettin?” sorusunu yo-
neltebilmektedir.

- Ozerk/uzman kuruluslar: TRT den sonra, Universiteler, siyasal
iktidara biat eden birimlere doniistiiriildii. Bagimsiz idari otoriteler ise,
biiyiik 6l¢iide yiiriitmenin hiyerarsik diizenine sokuldu.

- Hak ve ozgiirliikler alaninda yeni kurumlar ve bagvuru yollar
Oongoriildii. Bunlar, siyasal ¢ogunlugu rahatsiz etmedigi Ol¢iide kabul
gordii. Boylece, iktidar-hukuk ikileminde, 6zgiirliiklerin takviyesi hep
egreti kaldi; asil pekistirilen ise, iktidar oldu.

- Merkezilestirici diizenlemeler o denli ileriye gotiiriildii ki, mesela
Milli Istihbarat Teskilati (MIT) yasasiyla, bir yandan, hukuk ve yargi
dis1 bir alan olusturuldu; 6te yandan, “siyasal-yiiriitme ve tek kisi ekse-
ninde yetki temerkiizii” gerceklestirildi.

Anayasal denge ve denetim mekanizmalarinin bu sekilde islevsiz
hale getirilmesiyle Tiirkiye, demokrasinin teknik ve etik olmak tizere
birbirini tamamlayan Avrupai iki boyutuna da yabancilasmis oldu.

Bu nedenle, Adalet Bakanlig: tarafindan hazirlanan, “Avrupa Insan

Haklar1 Sozlesmesi Ihlallerinin Onlenmesine Iliskin Eylem Plan™,

kamu kurumlarinin sorumlulugu iizerinde yeterli vurgu yapmaktan uzak

* Avrupa Insan Haklar1 Sozlesmesi Ihlallerinin Onlenmesine iliskin Eylem Plani,
Adalet Bakanligi, Mart 2014.
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kalmigtir. Ombudsman ise, 1 Mayis anma giinii i¢in, Istanbul valiligini,
Anayasa ve IHAM Kkararlarina saygiya davet yerine, emekgileri, valilik

kararina uymaya davet etti>.

“Milli irade” ve “milli egemenlik”, insan haklar1 Avrupa hukuku
(IHAH) ve insan haklar1 uluslararas1 hukuku (IHUAH) 1s18inda “kutsal”
sifatindan arindirilabildigi ol¢iide, “demokratik toplum™un asgari gerek-
leri yerine getirilebilir, karsilanabilir. Milli irade fetisizmi veya aldatma-
casina eklenen, “torba kanun” ve yine “torba” KHK seklindeki diizenle-
meler, Hukukun iistiinliigii ilke ve kavramimi ciddi bi¢cimde zedelemis
bulunmaktadir. Bagka bir deyisle, secimlerde oy orani hakliligin olciitii
olarak goriildiigli siirece, hukukun istiinliiglinii saglamak miimkiin de-
gildir.

Cogunlukcu bakisin sakincalari, yatay iliskilere de sirayet etmis
bulunuyor. Muhafazakar degerleri sahiplenen cogunluk partisi ve Hii-
kiimeti yanlilari, “batili yasam tarzi”mi1 benimsedikleri gerekcesiyle ken-
dilerine gore azinlikta kalan toplumsal kesimlere, kendi yasam tarzlarim
dayatma gayreti i¢indeler. Savunmalart su: “bize o degerleri dayatamaz-
lar”. Ne var ki, “insan haklari”nin evrensel degerleri yansittigr gercegi
karsisinda boyle bir yaklagim kabul edilemez.

Bu kalipyargiy1 kirmak i¢in neler 6nerilebilir?

Yaptirim ve giivence: Tiirkiye’de hak ve 6zgiirliiklerin kullanimina
kars1 uygulanan “kiimiilatif yaptirnm”, insan haklar1 giivenceleri baki-
mindan insan haklar1 Avrupa hukukunda gecerli “kiimiilatif giivence” ye
doniistiiriilmesi yoniinde ¢caba gosterilmeli.

Yargi bagimsizligi ve tarafsizligi, hukuk fakiiltelerindeki egitim ve
ogretimden baglanarak, meslege intisap ve meslekte ilerleme kosullari
bir biitiin olarak diistiniilerek ¢6ziim yollar1 lizerinde durmak gerekir.

Insan haklar1 sorunlarinm ¢ozmede, niceliksel 6nlemler yerine nite-
lik acisindan yaklagma ve IH’m1 bir biitiin olarak g6z oniine alma geregi
vardir.

Hukuk, “siyasal miinavebe”ye giden yolu engelleme hizmetine
konulmamali. Tam tersine hukuk, secimlerle gelen iktidarin islem ve
eylemleri ancak hukuk cercevesinde kalirsa mesru olabilir.

¥ Bkz. “T.C. Kamu Denet¢iligi Kurumu, 30.4.2014, 1 Mayis Emek ve Dayanisma
Giinti Kutlamalar1 Konusunda Kamu Bagdenetgisi (Bas Ombudsman) Tarafindan
Onerilen Uzlasma Esaslari.
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Insan haklarmi korumak ve gelistirmek amaciyla kurulan birimler,
uzman-0zerk yapilara doniistiiriilmeli; siyasal cogunluk politikalarini
mesrulastirma aract olmaktan cikarilmalidir.

Insan haklar1 uluslararasi kuruluslarinm elestirileri “disaridan yo-
nelen saldirilar’ seklinde goriilmemeli. Insan haklarmnin temellenme-
sinde, fikir-eylem birlikteligi nasil ki vazgecilmez ikili ise, i¢ dinamik-
dis dinamik birlikteligi de dyledir. Insan Haklar1 Avrupa Mahkemesi de
bu birlesme ¢izgisinde yer almaktadir.
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THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND
TURKEY (COMPARATIVE OBSERVATIONS)"

ibrahim O. Kaboglu™

ABSTRACT

The leading and determinative effect of the European Convention
over our national legal system throughout its first fifty years can be
examined by exploring how the concepts of “effective political democracy”
and “the rule of law” have been actualised by human rights protection
mechanisms both nationally and Europe-wide. For the last ten years in
particular, despite the governmental stability achieved, the constitutional
amendments made and the legal guarantees given, it has not been
possible to observe their desired outcome in practice.

It is practical to dmeonstrate how, for the past ten years, the
concept of “democracy” in Turkey has been perceived only in its
majoritarian meaning through analyzing the ethical dimension of
democracy and showing how individuals fail to be provided with a
democratic standard on a European scale because of an insufficient
acceptance of the constitutional guarantees of human rights and the
principles of restriction regarding them by the organs of the state.

As we aproach the concepts of “effective political democracy” and
“the rule of law” in terms of constitutional arangements of checks and
balances, the paper observes that the mechanisms of checks and
balances within and between powers and the balancing systems between
the center and the periphery have been either incrementally abolished or
disfunctionalized.

Keywords: Democracy, Effective political democracy, Rrule of
law, Constitutional criteria of guarantee and principles of restriction,
Majoritarian democracy, Pluralist democracy, Mechanisms of checks
and balances.
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INTRODUCTION

On the occasion of the 60th Anniversary of the European
Convention on Human Rights (ECHR)l, comperative observations about
the Convention and Turkey could be framed by the concepts of
“effective political democracy” and “rule of law”, which also exist in the
ECHR’s Preamble. To begin with, it would be helpful to recall some
previous assessments made on the occasion of the 50th Anniversary, one
from the European Court and the other from Turkey:

e Speaking in the Human Rights Congress® held in Istanbul, the
President of the European Court of Human Rights (ECtHR), Mr L.
Wildhaber said about the function of the Convention: “It would be
appropriate to call it ‘the constitutional instrument of the European
public law.” Reference to European public law means a strong emphasis
on the Convention’s objective, which is complementary to but also
discreet from national constitutions while building European standards
with minimum imperativeness”3.

* Another assessment from the same Congress followed as:
“Above all, the objective of rule of law points to the prior function of the
national judge. Restriction and guarantee criteria available in the ECHR
constitute the common grounds for the jurisprudence that has been
developed on European and national levels.

The latest amendments to the Turkish Constitution about the
superiority of international documents over the national ones will make a
contribution to harmonising relations between the European law of
human rights and national law. The determinative role of the judiciary
over ‘rule of law’ should not overshadow the responsibilites of
legislative and executive organs. Actually, these two are the primary
addressees of the ECtHR judgments. Content of the law is as imporant

' European Convention on Human Rights (ECHR), O.G.: 19 March 1954-8662 (Date
of effect: 18 May 1954).

* European Convention on Human Rights and Turkey, International Human Rights
Congress, (16-19.05.2004), Marmara University, Istanbul.

’ Luzius Wildhaber, “La place et I’avenir de la Convention européenne des droits de
I’homme”, Bulletein des Droits de ’'Homme, Numéro 11/12, publié par I'Institut
Luxembougeois des Droits de ’'Homme, 2005, p.54.
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as the ‘rule of law’ mechanism based on separation of powers. In this
sense, the major duty is of the organ which legislates the law.””*

Since the assessments quoted above were made on the occasion of
the first fifty years of ECHR-Turkey relations, some general
observations about to be made here can be limited to the last decade.
Within this frame, regarding the topic, short reminders about the
political, legal and practical aspects might be useful:

* Political Platform: Existence of a government based upon the
majority of a single party could not assure political stability’. The
nation-wide electoral threshold of 10% applied on the political parties
participating in the parliamentary elections can be seen as lack of
democracy and a factor of political instability.

* Legal Platform: With regard to the constitution, convergence
with the ECHR has been seen in the amendments of 2004 and 2010.
However, with regard to legislation, divergence sometimes was more
significant than convergence.

* Practice: Practice is not only diverging from the European law of
human rights but mostly is also far behind the Constitution. It sometimes
coinciding with invasions of rights and freedoms despite legal
guarantees. Moreover, even though the Constitutional Court shows effort
to integrate the European standards via some of its judgments of
constigutional complaint, even this is enough to disturb the political
actors".

In consideration of these pre-facts, comperative observations shall
be made under

the following titles:
-The relation between law and democracy,
-Ethical dimension of democracy,

* Ibrahim O. Kaboglu, "Cinquantenaire de la Convention européenne des Droits de
I’Homme: Bilan et perspective”, Bulletin des Droits de I’'Homme, nu.11/12, p.49.

> Even though AKP, which has won the parliamentary elections three times, describes
itself as the “ruling party”, in fact, the mentality and practice of “hegemonic party”
seems to be more dominant.

® For instance, the criteria of “nationality” and “the country’s benefits” used in reaction
to the Twitter Judgment (AYMK, Section Two, Application No.:2014/3986, Date of
Judgement:02.04.2014).
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-Judiciary and democracy,
-Freedom of religion and laicisim,

-Solution recommendations for Turkey who 1is currently
undergoing the test of “effective political democracy” and “rule of law”.

I. THE RELATION BETWEEN LAW AND DEMOCRACY

The law which is made through democratic mechanisms is also
binding upon its makers. However, in Turkey, the perception of
“national will” may disable the law.

A. The European Convention

ECtHR describes the ECHR as ‘“‘the constitutional instrument of
the European public law”. Beyond political rights and guarantees such as
the right to vote and stand for election, it can be considered as a concept
which links up public order, democracy and freedom.

The European public order is identified as “the totality of rules that
are seized upon by the European society and binding upon the
members”. These are the rules which recognise, regulate and secure
rights and freedoms. And the Convention is understood as the
constitution of the Council of Europe which is known as a “club of
democracies™’ .

B. Turkey

Even though Turkey is a member of the Council of Europe which
is characterised as the “club of democracies”, in terms of the legislative
policies pursued throughout the last decade, the majorityreflects a
tendency to rule and regulate with no boundaries at all. This tendency
puts the law on the back burner and as an outcome, those views and
values blessed by the “national will” can finally get boiled down to one
man’s will.

" Frédéric Sudre, La Convention européenne des Droits de ’Homme, PUF, 9 éd. Mise a
jour, 2012, s.5.
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The outcome is two forms of conflict;

- Confliction in continuity: As above-mentioned, although a
continuing government stability is reached, on ther other side political
instability has been ongoing as well.

- The coalition conflict: For twelve years, leaders of the political
parties who are holding the majority have expressed their attitude
towards coalition governments at every opportunity. Later however, it
has come to light that these discrediting expressions were functioning to
conceal another coalition: an alliance based on sect/cult®.

The blessed ‘“national will” has been alienated even from the
pluralist grasp of democracy. Why? The answer can be sought in the
relation between law and democracy. The role of law in the timeline
should be considered. The law produces democracy (and democracy
should re-produce, develop and feed the law); with a sequence of idea,
negotiation and majority. The law is not the will that is put forth only by
the group/leader holding a quantitative majority.

In a state of law, once the law is adopted, it becomes binding upon
everyone including the legislator herself. However, for the last decade in
Turkey, the dominant tendency is to “subject law to the will of the group
leaders who hold the quantitative majority”.

Thus, the complementary character of the law and democracy
create conflict.

By means of statutes and statutory decrees, local and environmental
powers kept being delegated to the capital; and they were concentrated
in the will of a single person. In this process, the expression “national
will” was even used to identify just one man’s will’.

Consequently, it was not the “demos” (people) which was deter-
minant in the name of democracy but it was “kratos” (the power). What do
these observations mean in sense of the ECHR and its implementation? The
question can be answered by examining the ethical dimension of democracy.

$ Alliance between the AK Party Government and the Giilen Cult was turned into a

conflict as a result of bribery and corruption files which were revealed on 17 and 25
December 2013.

? In this context, is it possible to impose a presidential regime by pleading that the
legislative and executive organs are within one another? Or is this the only solution
to the problem? Even though the new constitution had engaged the country’s agenda
for a long time, a discussion in principle could not be made over the political regime.
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II. ETHICAL DIMENSION OF DEMOCRACY

Political choices and practices, continuously eroding and
exhausting the historical heritage of Turkey, may be seen as a reflection
of the approach to human rights in Turkey. Depending on the relations,
in the variety of human rights, the exercise of individual freedoms and
collective rights is under serious pressure, and it is observed that the
rights and freedoms being exercised in the socio-professional context are
also violated continuously. Furthermore, it 1is observed that
environmental values and rights constitute the subjects of the most se-
vere violations, in the presence of a kind of “wild capitalism”, in such a
degree not allowed by the rules of continental Europe.

A.ECHR and the Constitution

The criterion “democratic society”, which is referred to in the
European Convention on Human Rights as the guarantee of rights, has
reached the “maximum standard” threshold upon the amendments to the
Constitution in 2001: “democratic society” plus “laicist (secular)
republic”, “proportionality” and “essence of right” (Art.13). To the
extent they are reflected in practice separately and/or cumulatively, it
will be possible to say that there is a “ring of advanced (or enhanced)
guarantees”.

The substructure of the Article 13 in relation to the restrictions is
also noteworthy: the principle of legality, constitutional casualty and the
requirement to be in compliance with the wording and essence/spirit of
the constitution. Who are the addressees? The requirements of the
Article 13 are of a legally binding nature for all the government bodies,
and particularly the legislative, judicial and executive powers. Therefore,
even the implementation of only the Article 13 in compliance with its
purpose will create the consequence ‘“‘the metamorphosis (transfiguration) of

the 1982 Constitution”'°.

' Truly, the Constitution of 1982 has gone through a metamorphosis in terms of the
positive obligations that the regime of rights and freedoms created following the
amendments made from 1987 to 2010.. See. I. O. Kaboglu, “Degismeyen Anayasa
Hiikiimlerinin Degisimi”, 1982 Anayasasi’nin 30. Y1l Bilancosu, (Ed. Nihan Yanci
Ozalp/Sinem Sirin), XII Levha, Subat 2014 Istanbul, p.1-12.
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B. ECtHR and the Constitutional Court

Both the restriction criteria and the concepts, used by the European
Court of Human Rights as the constituent elements of democratic society,
reflect gradually on the domestic law. In particular, the judgments rendered
by the Constitutional Court upon individual applications have two
dimensions:

- On one hand they bring the European law of human rights and
the constitutional law of freedoms together; and enhance the way of
directly applying the Convention to the domestic law.

- On the other hand they constitutionalize various branches of law,
such as the civil law and criminal law. This process reminds the criminal
courts, the civil courts and the administrative courts of the requirement
to directly apply the articles of the Constitution, which are related to
rights and freedoms.

This means that all judicial authorities are obliged to apply and
interpret both the Article 13 and the relevant articles of the Constitution.

C. Politics and practice: deep disintegration with Europe

Although the standards have, on one hand, been determined by
normative arrangements such as the Constitution and the European
Convention on Human Rights, and on the other hand, by the
jurisprudence of the Constitutional Court and the European Court of
Human Rights, being the bodies reviewing the implementation of these
norms; it is observed that political decision-making authorities, and
particularly the executive power, do not respect the minimum requirements
of human rights. It is observed that not only the administrative units which
are under the hierarchy of the executive power but also institutions, such
as universities, which are — albeit relatively — autonomous with respect
to the political authorities, are included in the circle of units and institutions
violating the rights and freedoms. In the context of democratic opposition,
the attitudes exhibited against the freedom to express opinions and against
collective freedoms provide worrisome materials not only on the
perception of rights but also for the conflict of law and politics.
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It 1s observed that, on one hand, while there is common ground11
on methods of interpretation between the judgments of the
Constitutional Court and the judgments of the European Court of Human
Rights, particularly in judgments rendered upon individual applications,
on the other hand, political authorities abstain from fulfilling the
requirements of the judgments rendered by the European Court of
Human Rights. What is worse, this behavior has become a general trend
in respect of certain matters. For instance, though years have passed
following the judgment on the mandatory religious education'? and the
judgment on the section “religion” in the identity cards'’, the
requirements of these judgments have not been fulfilled, and a
declaration of intention for their fulfillment has not been observed either.
By contrast, Moldova and Russia responded to judgments similar to that
in relation to Turkey with respect to the 10% threshold'* for legislative
elections by complying with the recommendations of the Council and
OSCE and reducing the election threshold. Why does this development
not serve as a model for Turkey'>?

1. Freedom of expression pertaining to the members of the
Jjudiciary

The problems encountered by the judicial bodies may be expressed
to the public by members of the judiciary, with a perspective of
criticism. However, it is observed that the members of the judiciary and
particularly the chief judges of superior courts, who criticize laws and
practices that are in violation of the Constitution and the politicians who
do not implement the judicial decisions, are invited to “take off the gown
(resign from office)” and do politics, by the executive power and

" For detailed analysis regarding the issue, see Anayasa ve Insan Haklar1 Avrupa
Sozlesmesi, (ed. Sibel Inceoglu), Avrupa Konseyi, 2013.

' ECtHR, Hasan and Eylem Zengin v. Turkey, 09.10.2007, (final judgment:
09/01/2008).

13 ECtHR, Sinan Isik v. Turkey, 02.02.2010.

'* For a ECtHR judgment regarding the election threshold, CEDH, Yumak et Sadak c.
Turquie, 30.01.2007.
5 For detailed information, see Abdullah Sezer, Demokrasi Teorisi ve Pratiginde Se-

cim Barajlar1 (Adalet-Istikrar ikileminde %10 ulusal baraj acisindan karsilastirmali
bir analiz), Legal 2014, p. 277.
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particularly by the prime minister'®. But, on the contrary, the executive
power should perceive the problems being identified in order to advocate
the independence of the judiciary as guides for the regulations to be
issued in relation to the judiciary.

2. The freedom assembly and demonstration: ‘“public order by
way of prohibitions”

The executive authorities continually react to the democratic
opposition exhibited by those exercising their collective freedoms
through demonstrations and marches. As a matter of fact, it is observed
that the executive authorities invite them to the political arena from time
to time. It is observed that such a political reaction transforms into a
chain of administrative and political sanctions against the persons
exercising their rights and freedoms. On one hand, while multipurpose
sanctions are imposed on those exercising their rights to democratic
opposition by way of assembly and demonstration, on the other hand,
the tendency to perceive open spaces as a political arena prevails.

Those exercising their collective freedoms are excluded from
society since they are considered as “marginal groups”. However, those
applauding the political and public authorities are considered ‘“favorite
citizens”. It is observed that those who oppose the Government’s
projects, decisions and regulations destroying particularly the nature and
environment, are accused under political slogans as “betrayers, the ones
bought for money, servants of international lobbies, and subversive
persons”. However, in the presence of operations ruining and even
annihilating the ecosystem, action for conservation of life spaces, which
gradually become widespread in rural and urban areas, may reach the
threshold “the right of resistance”. This may be advocated within the
framework of the general theory of human rights.

Therefore, the words “voting boxes, not streets”, which are being
used in order to suppress the exercise of the freedoms concerning collective
actions, do not fit with the concept and approach of democratic society.

' Such an attitude indicates that the point of view of the political persons inside the
executive to the separation of powers is considerably troubled.
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3. Heavy cost against public spaces

It is observed that the measures, taken for the ruling and
opposition wings as intended for large-scale public meetings, meet up
with each other:

- Roads are cut off, transport is suspended and travel is restricted
in order to impede the meetings organized by proletariats in May 1 or by
the opposing groups'’.

- On the other hand, the means of transportation are closed to
public use in order to make effective the channels of access to the spaces
of meetings organized by the leader of the ruling party'®.

The closure of the Taksim Square for the 1 May 2014 celebrations
was obviously in violation of the Articles 13 and 34 of the Constitution,
and particularly the judgment of the European Court of Human Rightsw.
In the Taksim prohibition, human rights were grossly violated, such that
even the pre-meeting press statements were not allowed. Furthermore,
despite the Court judgments, the Square was metamorphosed, and
extraordinary measures were taken in order to impede the exercise of the

freedom of assembly and demonstration®”.

In such an environment and under such conditions, the exercise of
the freedoms may have a heavy cost. This is because the measures taken
and the acts and transactions of the public authorities may incrementally
transform into a kind of sanction against the persons exercising their
freedoms:

- Disenfranchisement: cutting off roads, stopping transportation
vehicles, holding traveler participants in a place for a while.

"7 Precautions taken days before to make the 1 May 2014 memorial in Taksim,
precautions taken to prevent crowds gathering together in Gezi square should
specially be expressed.

8 The Kazlicesme meeting held in return to Gezi (16 June 2013). Yet, the “Gezi”
incidents can be accepted as a civilian and democratic break in the terminology of
political science.

' ECHR, Case of DiSK and KESK v. Turkey, 27.11.2012.

* The legal ground to this was set up under the 12 September regulations in a
threatening way against freedoms. See Temel Hak ve Hiirriyetlerin Gelistirilmesi
Amaciyla Cesitli Kanunlarda Degisiklik Yapilmasina Dair Kanun, (Legislation
No0:6529, Date of ratification.:02/03/2014).
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- Prohibition of entry into meeting spaces: intensive measures,
which include violence, taken by law enforcement officers for this
purpose.

- Dispersing demonstrations, squirting pressurized cold water, gas
bombing: The victims of these actions are not only the demonstrators but
also neighborhood residents and persons who have no concern with
demonstrations.

- Physical injuries and killings: the intensive uses of pepper gas
and capsules by law enforcement officers without complying with even
the minimum of the stipulated rules may cause severe physical injuries
and deaths.

- If the meeting participant is a public officer, severe sanctions, in
a range of investigation and removal from office, may be imposed on
this officer.

Likewise, the investigations against physicians due to “wrongful
conduct” and the sanctions against the physicians, by the reason that
they provided medical services with the Gezi Park protests, and the
sanctions against the public officers, by the reason that they supported
the Gezi Park protests, point out a deep disintegration with Europe, with
regard to the functions and the exercise of collective freedoms.

In that period, the provision concerning “the order, the subject of
which constitutes offense” became the most frequently violated article of
the Constitution. Since “following unlawful orders” became continuous,
Article 137 of the Constitution has continuously been violated. The
consequence of this fact has been observed as “impunity”.

Class action cases have been filed mostly against the persons who
have exercised their freedoms of assembly and demonstration, not
against the offender public officers®'.

I11. JUDICIARY AND DEMOCRACY

The independence of the judiciary is guaranteed by the Constitution,
in a 4-part constitutional provision (the Article 138 of the Constitution):

*! The case filed against members of the Taksim Solidarity Platform is a typical
example.
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- With regard to the judgment processes: the sources of law, which
the judges are obliged to apply in their judgments, are: the Constitution,
the codes/acts and the law, respectively.

- General prohibition (external factor): In the exercise of the
judicial powers, there is an absolute prohibition on any external
intervention in the judiciary by any other body or institution.

- With regard to the Grand National Assembly of Turkey: There is
an absolute prohibition on discussing pending cases.

- With regard to the legislative and executive powers and the
administration: They have to comply with and fulfill the requirements of
judicial decisions.

The sentence “The Article 138 of the Constitution is dead in our
Country” declared by the Chairperson of the Grand National Assembly
of Turkey, is a manifestation of the sad truth on the independence of the
judiciary”.

In modern states of law, judges have three significant functions:
democracy factor, democracy coach and democracy actor™.

As democracy actors: judges should, under their mission of
keeping politics clean, carry out judicial review and render their
judgments on corruption that have emerged in the politics-money
relations. Thereby, they should ensure that political actors carry out their
activities within the framework of “clean politics”. Judicial review will
be effective to the extent of financial transparency and political control.
Allegations of corruption, which provide a democracy test to judges,
also create for them the opportunity to stand face to face with their own
historical missions. The judiciary is the sole constitutional body that is
capable to tests these allegations for truth.

A. Coup and Law

The amendments to the Constitution in 2010 restructured the
Constitutional Court and the Supreme Council of Judges and Prosecutors.

*2 3 January 2014.

 For detailed information about the judiciary and democracy relations, see Justice et
démocratie, « Les entretiens d’Aguesseau », textes réunis par S. Gaboriau et H.
Pauliat, PULIM, Limoges 2003.
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However, this caused intensive debates and polarization. These, who
inveighed — 4 years ago — against people that criticized the structure of the
Constitutional Court and the Supreme Council of Judges and Prosecutors,
inveigh, this time, against those emphasizing the law, in the presence of
the fight emerged between the Government and the Cult on 17 and 25
December 2013. Since politics have been placed in the center instead of
the law, an alternative is not provided other than the “AKP-Cult” front.
However, the alternative should be “democracy by way of law”.

In the absence of the latter alternative, “the reality of coup” and
“the invention of coup” are confused with each other. The recent 6 to 7
years in Turkey have passed under the agenda “attempted coup d’état”.
It appears that the “suppositional coup”, which is referred to as “the
Parallel State” and which has come to light upon termination of the
alliance lasted for years on the basis of sectarian interests and will also
cover the 2010s**.

B. “Power corrupts, absolute power corrupts absolutely25 i

Generally speaking, the Constitutional Court abstains from annulment
of the transactions which have been submitted for its judicial review by way
of abstract review of norms. However, the judgments of annulment, which
have been rendered exceptionally by the Constitutional Court, suffice to put
the Government circles to inconvenience. In addition; the Constitutional
Court has annulled the prohibition concerning the social media; and
thereupon, the Constitutional Court has been threatened with “abolition”.

The arrests and detentions, which started on 17 December 2013,
reflect a period confirming the sentence “power corrupts, absolute power
corrupts absolutely”, declared by Lord Acton. However, the judiciary
should have become a part of the process. The characteristics of the
judiciary, namely “being the democracy factor, actor and coach of the
democracy” would have been tested in that period. This was precluded,

** The Commission Report and the TGNA General Assembly Decision resulted in NOT
running the supreme court procedure against the four ministers who had resigned
because of the bribery and corruption files.

¥ “Power tends to corrupt and absolute power corrupts absolutely. Great men almost
always bad men, even when theyexercice influence and not authority; still more
when you superadd the tendency of the certainty of corruption by authority” (Lord
Acton, Acton Institute for the Study of Religion and Liberty).
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however, through all kinds of dispositions and transactions, which
deactivate the law and the judiciary in the chain of the confessions
regarding “conspiracy” and “witch hunt”, that have taken place; what is
worse, for the sake of “national will”’. The Constitution has been violated
in many respects. The main violations are as follows:

- The presumption of innocence has been violated,
- The judicial process has not been used,
- The judicial decisions have not been complied with,

- The opposite of the requirements of judicial decisions has been
performed.

It is possible to express the result as “double impunity”:

- Those who have committed constitutional offenses by misfeasance of
public mandates, have not been penalized;

- The files of bribery, which are in connection with the
misfeasance of public mandates, have been hushed up.

The executive power does not, in fact, wish the allegations of
corruption be revealed and investigated; and what is worse, it considers
every solution as legitimate in order to hush up these allegations by
means of ways and methods other than law and democracy.

While the name of the Country and the regime is being
pronounced as “new” Turkey and “advanced” democracy, which are
exaggerated adjectives; we are facing a constitutional-political system
which could not, by way of law, get rid of the decay that has come to
light in consequence of sectarian based-disagreements and conflicts
taking place in the government.

The following question becomes legitimate in the presence of this
unlawful governance: Will it be possible to render judgments similar to
the judgments rendered by the American judges and the judges of the
European Court of Human Rights, which avoid impunity26?

% For related research in Council of Europe see. Mihaela Ailincai, “Le Conseil de
I’Europe et la lute contre I’'impunité”, Rv.trim.dr. h (98/2014), p.395-418.
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C. The problem of initiation to judicial profession and legal
education

In the Faculties of Law, quantity comes to the forefront, rather
than quality. The principles “objectivity and impartiality” do not apply
to the initiation to judicial profession.

After the termination of a kind of “holy alliance” (Cult-Imam Ha-
tip), it is wished that the “merit principle” applies to the initiation to the
profession.

By the way, it is necessary to attract attention to the pressure
applied particularly by the executive power (and even the judiciary
itself) on the professional organizations of the judiciary®’.

IV. FREEDOM OF RELIGION - LAICISM

The gap between the definition of the freedom of religion as
expressed by the European Court of Human Rights and the approach of
and practices concerning the freedom of religion in Turkey
incrementally becomes larger. The reason may be attributed to the fact
that the governments of the Justice and Development Party have rather
considered the freedom of religion within the framework of the
membership to Sunnism.

The inconveniences, caused by “making religion an instrument for
politics” through violation of the Article 24 of the Constitution, deepen
the political crisis in Turkey as from 17 December 2013.

Furthermore, the Sunni block, based on the “Imam Hatip-Cult
axis”, is now broken — in spite of the fact that the 12 years of “concealed
alliance” was replaced by “open war” in 2014. This development should,
to the extent the sovereignty of law is henceforth ensured, be considered
as positive for the sake of democracy — as a matter of pluralism on
religious basis.

The mentioned occurrences have also proved the requirement that
democracy-laicism and the freedom of religion take place all together.

7 After YARSAV, YARGISEN has also been imposed judiciary sanction: A file
against the Court of Cassation’s judgment which had approved the dissolution of the

Syndicate has been drafted in the European Court of Human Rights (Court of
Cassaiton, 9. Chamber of Law, E.no:2011/49782, K.n0:2012/4945).
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Democracy and laicism meet up with worldliness. The freedom of
religion makes sense in such circumstance and environment. In this
regard, the prohibition “to ground the State’s social, economic or legal
system on religious basis”, as set forth in the last paragraph of the
Article 24 in the Constitution, has been tested within the definition of
“democratic and laicist Republic based on human rights”.

In conclusion, on the relationship between religion and human
rights, it has been confirmed why it is indispensable to maintain the legal
system in the light of the requirements of human rights, not the religious
requirements.

V. RECOMMENDED SOLUTIONS FOR TURKEY WHICH
IS CURRENTLY UNDERGOING THE TEST OF “EFFECTIVE
POLITICAL DEMOCRACY” AND “RULE OF LAW”

When the matter of constitutional checks and balances is
considered, it is seen that the balancing mechanisms which apply to the
center-periphery relationship, the checking mechanisms between the
powers, and the balance and the inspection/review procedures in the
powers have been either revoked incrementally or rendered functionless.

For instance, it is observed that the Government, criticizing the
opposition party due to its application to the Constitutional Court, also
asks the Constitutional Court the question “Why did you annul it?”

- Autonomous/specialized institutions: Following the Turkish
Radio and Television Corporation (TRT), Universities have been
transformed into units paying homage to political power. Furthermore,
independent administrative authorities have substantially been included
into the hierarchical order of the executive power.

- New institutions and remedies have been envisaged in the field of
rights and freedoms. These have been found acceptable to the extent that
they did not put the political majority to inconvenience. Thereby, in the
dilemma of power-law, the reinforcement of freedoms has not ever been
firmly in place, and what really was reinforced was the government.

-The centralizing regulations have exceedingly been furthered such
that, for example, under the Law on the National Intelligence
Organization (MIT), on one hand, an unlawful and extrajudicial field has
been created, and on the other hand, the powers belonging to the local
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administrations have been centralized in the axis of political-executive
and sole person.

In consequence of the fact that the constitutional balance and
review mechanisms have been rendered functionless in this way, Turkey
has been alienated from the two European dimensions of democracy that
complement each other, namely the technical and ethical dimensions of
democracy.

2855

Therefore; “the Action Plan on Prevention of ECHR Violations™”’,
prepared by the Ministry of Justice, has become distanced to lay an
adequate emphasis on the responsibilities of the public institutions. In
addition, for the 1 May celebrations, the Ombudsman invited the
proletariats to comply with the decision of the Istanbul Governorate,
instead of inviting the Istanbul Governorate to respect for the
Constitution and the judgments of the European Court of Human
Rights®.

The minimum requirements of “democratic society” can be
fulfilled and satisfied to the extent that the “national will” and “national
sovereignty” can be separated from the designation “holy” in the light of
the European law of human rights and the international law of human
rights. The legal arrangements as “Omnibus Law” and “Omnibus”
Decree Law, as part of the fetishism or deception of national will, have
severely damaged the principle and concept “the rule of law”. In other
words, it is not possible to ensure the rule of law, as long as the voting
rate is considered as the criterion for rightfulness and legitimacy in the
elections.

The disadvantages of the majoritarian approach have also spread
over horizontal relationships. The supporters of the majority party and
government embracing conservative values are making efforts to impose
their own lifestyles on the social groups that are in the minority (in their
views), on the ground that these social groups adopt a “western
lifestyle”. These supporters argue the following: “They cannot impose
such values on us”. However, it is not possible to approve such an

8 The Action Plan on Prevention of ECHR Violations, Ministry of Justice, March 2014.

¥ See. “T.C. Kamu Denetciligi Kurumu 30/4/2014, 1 Mayis Emek ve Dayanigma Giinii
Kutlamalar1 Konusunda Kamu Basdenetcisi (Bas Ombudsman) Tarafindan Onerilen
Uzlasma Esaslari.
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approach/argument, considering the fact that “human rights” reflect
universal values.

What can be recommended in order to break down this stereotype?

Sanctions and guarantees: Efforts should be made in order to
transform “the cumulative sanctions”, which are being imposed against
the exercise of rights and freedoms in Turkey, into “cumulative
guarantees” which apply to the European law of human rights with
regard to the guarantees of human rights.

Solutions should be dwelt upon, by considering as a whole the
independence and impartiality of the judiciary and the conditions of
initiation to the profession and making progress in the profession, by
starting with the educations in the Faculties of Law.

In finding solutions for the problems concerning human rights, it is
necessary to consider human rights as a whole and approach the issues
by taking qualitative measures as the basis, instead of quantitative
measures.

The law should not serve to cut off the path towards “political
alternation”. On the contrary, the law can be deemed as legitimate only
if the acts and transactions of the elected ruling party remain within the
framework of law.

The units, which have been established in order to protect and
improve human rights, should be transformed into specialized/autonomous
structures and they should not be used as a means to legitimate the
policies of the political majority.

The criticisms that are raised by the international human rights
organizations should not be considered as “attacks directed from
outside”. In entrenching human rights, the togetherness of opinions-
actions is indispensable as well as the togetherness of internal dynamics-
external dynamics. The European Court of Human Rights has a part in
this line of combination.
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