ANAYASANIN YEN iLENMESI VEYA ANAHTAR
KEL IMELER iN BELIRSIZLiGI"
(THE RENEWAL OF THE CONSTITUTION OR ON THE VAGUENES
KEY WORDS)

Dr. Dr.h.c. Eivind Smith
Oslo Universitesi Profesorii (Norveg)

Anayasa Hukuku Uluslararasi DergieBagkan Yardimcisi

OZET

Marmara Universitesi Yuvarlak Masa toplantisinda @zellikle
Prof. /brahim Kabglu sayesinde ortaya konan ve kaiklili gin zorunlu
temeline dair, kanlastirmali anayasa hukuku géencileri acgisindan
kusursuz olan bu c¢ama Uzerine tespitlerde bulunan Profesér Smith,
daha sonra anayasal tagtnalarda kullanilan bir dizi anahtar kelimenin
muglakligl Gzerinde duruyor. Norvec¢ dahil olmak Uzere, fagklayasal
kaltarlerden orneklere bauran Profesor Smith, sekularizm (laiklik),
dine dayal yonetim ve 6zgurlik arasindalgkilye; bicimsel dgisiklikle
(anayasanin esasina yonelikgel desisim yollari arasindaki ilskiye ve
“anayasa-Ustulik” ve “baskiya direnme hakki” da d&mayasa dgisimini
sinirlama fikrine ilgkin farkh kavramlatirma yollari arasindaki ilikiye
yonelik konulari tartyyor. Profesér, anayasa hukuku uzmanlariyla,
yargiclar da dahil olmak Uzere bu alanda gahlarin, sadece hukukgu
olmadiklarini fakat heseyden 6nce insan olarak, insan olma ngielin
gerektirdgi sorumlulga sahip olduklarini hatirlatarak bitiriyor.

Anahtar Kelimeler: Din, Dine dayali yonetim/Dinsellik, Devlet
kilisesi, Sekularizm, Laiklik, Devletin tarafsigli Din ve inang
Ozgurligli, Norveg, Anayasa @gikligi, Degisiklik usult, Nitelikli
¢cogunluk, Anayasal desim, Bigcimsel dgisiklik yapiimaksizin anayasa
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degisimi, Degisiklik veya yeni anayasa, @sikli gin sinirlari, Anayasa-
Ustl normlar, Baskiya direnme hakki

ABSTRACT

Embarking with some remarks about the excellenhéaork for
students of comparative constitutional law on thwperative basis of
reciprocity provided by the Marmara University ralnable, and in
particular by Professor Ibrahim Kalgtu, Professor Smith insists on the
vagueness of a number of key words used in thditdienal debate.
Drawing on examples from different constitutionalteres, including
Norway, he namely discusses aspects of the refdtipnbetween
secularism (laicité), confessionalism and the foeedbetween formal
amendment and other ways of changing (the substaftethe
constitution, and between different ways of coneding the idea of
limits to constitutional change, including “supraestitutionality” and
the “right to resist oppression”. He concludes bgminding that con-
stitutional law scholars and practitioners, inclagdi judges, are not only
jurists, but first and foremost human beings with inherent responsi-
bility that this quality entails.

Key words: Religion, Confessional state/Confessionalism, eStat
church, Secularism, Laicité, State neutrality, i@ of religion and
belief, Norway, Constitutional amendment, Amendmerdcedure,
Qualified majority, Constitutional change, Condtitunal change with-
out formal amendment, Amendment or new constitutiomits to
amendments, Supra-constitutional norms, The rigiésist oppression

*k%

Anayasa Hukuku Uluslararasi Degnagibi ulusal ve kagilastir-
mall anayasa hukuku alaninda okuyagredcilerden olgan bir topluluk
icin, toplantilarin yapildy Glkedeki targmalarin durumuna gkin fikir
edinmek birincil 6nemdedir. Anayasal sistemler |elinle ulusal sinirlar
arasinda demokrasi ve hukukun uGstigiligibi temel konularda tagt
malar dizenlemek de aygekilde dnemlidir.

Marmara Universitesi ve sayin dostumuz ve mesjekia Profe-
sor ibrahim Kabglu sayesinde bu oldukca ilging yuvarlak masa toplan
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tisina katilma firsatini elde ettik. Sadece yabdatilimcilarin farkli
usullerde ve dinyanin farkli bélgelerinde meydaekergy anayasa de
sikliklerinin cesitli yonleri Gzerine gorgierini sunmasina olanak veril-
memegtir. Bundan daha da 6nemlisi, bu tlke tarihinin rdfiebir done-
minde Turkiyeli meslektdarla kongma ve onlardan bilgi alma olagia
da sglanmstir. Salondaki canli ilgi de buyuk 6lciide bu demeiyi bir
parcasidir. Hepsi bir arada yuvarlak masa, dahabitgyuttaki digtince-
ler icin verimli bir zemin sglamistir.

Bu iki glin boyunca ortaya atilan birgyn soru arasindan, misaa-
denizle, sadece birka¢ tanesi tizerindguydesacaim. Genel bir uslupla
ifade edilse de gdslerimin tamami, Turkiye’deki mevcut anayasal sis-
tem Uzerine yapilan tagtnalardan edingim izlenimlere dayanmakta-
dir; elbette ki anlaghm oranda.

Baglanti temam, herbirimizin ele almak zorunda @dwsorunlara
cevaplar sunan araclar olarak anahtar kelimelesaldn gucli inang
karsisindakistphecilik olarak ifade edilebilir.

I. DIN VE DEVLET

Tarkiye Cumbhuriyeti, dinin énemli rol oynag bir tarihin Grind
oldugu gercgini tim diger Ulkelerle paylgmaktadir. Boylece “laiklik”
ile “dine dayali yonetim” arasindaki secimekin temel sorular ve ana-
yasal tercihlerin sonuclari bu noktada pek cok modevlette ortaktir.

Ote yandan, herhangi bir anayasa ile bu anayas@metmek du-
rumunda oldgu ulusal ortam arasindaki kdrkli bagimlilik, bu konu-
lardaki sorunlarin bir tlkeden girine dgal olarak mevcut olan farkl-
liklarin somutlamasi anlamina gelir: s6z konusu yonegeklinin tarihi
ve kendi bilinci, esasinda, hem anayasanin kendisir-hatta daha da
fazla — zaman icinde gglirilen anayasa pratini bicimlendirir.

Bu nedenle, bundan daha 6nemli olan, devlet ilé‘gmfitik hay-
van” (zoon politicon)olan vatandgdari arasindaki ikkinin temel niteli-
gini vurgulamak; boéylece dinsel boyutla da az cokigabir iliski bes-
lemeye yonelik gerekcelere dair insgmhi ortak tarihinden cikarilan
dersleri akilda tutmaktir. Dinler adina ¢ok fazidimn yapilmstir. Altin,
toprak veya su kavgalarindaki maddi cikarlarin ferasus bellioldugu
durumlarda, umarim ki din bir daha asla kilif olakalllaniimaz.
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Il. TANRI VE HUKUMDAR

Anayasaya gore sekularizm (laiklik), modern Turkmnye temelle-
rinden biridir. Anayasanin BRngi¢ Bolima, “laiklik ilkesi”ni vurgular.
2. maddeye gore, Turkiye Cumhuriyeti, “demokratdik ve sosyal bir
devlettir. Bu nitelikler, “deistirilemez, deistiriimesi teklif dahi edile-
mez” (madde 3).

Guncel tarymalarda “laiklik” ve “dine dayali yonetim” kelimalie
siklikla 6ncelikli koz olarak kullaniimaktadir. Ayasada yaziliysa veya
baska resmi bicimlerde ilan edilirse bu kelimelerinrd®ol rolt vardir.
Sembollerin 6nemi ise kesinlikle kiicgimsenmemeliBiakat bunlar tek
baslarina s6z konusu toplumlardaki yasa ve olaylakivada pek az bilgi
verirler. Baka bir deysle, resmi beyanlar sadeceslamgic noktasi ola-
bilirler, asla hikayenin sonu olamazlar.

“Gerceklik” bakimindan ne ifade ederlerse etsinliaiklik ve dine
dayal yonetim gibi kelimeler, Tanr’'nin ve Hukunmoa hikmettgi
alanlar arasindaki gercek bolinmeyekil secimlerdir. Bununla bir-
likte, sekiler ve dinsel alanlar arasindaki etkiiakki yonlt de olabilir.
Belirgin bir maksatla deerlendirildiginde “laik” devlet, en acik bicimde
tanimlanan devlet olmaktadir. Ogie, tarinte en cok bilinen “laik”
cumhuriyet 6érneklerinden ikisinin — Fransa ve Tyeki kurulgu, farkli
devlet kurumlari Gzerinde tarihsel olarak whus dinsel etkileri sinirla-
maya veya bu etkilerden kurtulmaya yonelik plardbgarin sonucu
olarak gorilebilir. Hatta amaclanan, dini liderleik devlet guglerinin
denetimine sokarak durumu tamamen tersine cevideeKabilir.

Diger taraftan, “dine dayali yonetim” nitgindeki anayasal re-
jimlerin ardinda yatan niyetler, her zaman net ddrmarunda dgil. Bir
bakima, ybnetimin siyasi organlarini dinsel ilkeleeya — en azindan —
s6z konusu dinsel hiyerglerin hikmine sunmak icin gerekli araclar
olarak anlailabilirler ki, anayasal rejimlerdgeriata génderme yapmanin
anlami vel/veya etkileri tUzerine mevcut tartalar bunun 6rneklerini
sunmaktadir. @er bakimdan, s6z konusu dinsel hiygitari laik dene-
time tabi kilmaya yonelik (her zaman acik olmayhi)programin so-
nucu olarak da aciklanabilirler.

Sadece kilisenin Orta @aboyunca edingd mal varlgina iliskin
olarak dgil, ic islerine iliskin olarak da son so6zin Krala birakilmasi
nedeniyle, Kuzey Avrupa’nin Literiyen “mezhep dée”, bu ikinci
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ornegze dahil kabul edilmelidir. Politik terimlerle, buarin balangictaki
amaclari, elbette Katolik Kilisesinin dinyevi amuhi sona erdirmektir.

Bugun bile, “devlet kilise” sisteminin unsurlaringuzey-Bati Av-
rupa’da, en azindan kismen diinyevi devlet gucuimisebhiyeragi Uze-
rinde asgari denetim gamaya yonelik arzusu nedeniyle, devam et-
mekte oldgu gorulmektedir.

. “LA IKLIK”=“DEVLET IN TARAFSIZLI GI"?

“Laiklik” tam olarak ne ifade etmektedir? Elbettevap, s6z ko-
nusu ulkedeki yasa ile somut durum arasinda bimmayre kavramin
kendisi Gzerine daha genel gozlemler yapmalidinr&ain bu halinin,
devlet ile dinler (veya dinsel topluluklar) arasanblir ¢git ayrilik anla-
minda oldgunu sdylemeye gerek yok. Fakat §kstirma denemeleri-
nin de gosterdi gibi, “ayrihk” farkli bicimlerde ve farkli dereslerde
gerceklgebilir.

Bir anayasal diizenin (az veya ¢ok) laik niiglin tespitinde sikca
kullanilan bir 6lgut, s6z konusu devletin farkintiir ve/veya dinsel ge-
lenekler kagisinda benimsegi “tarafsizlik” derecesidir.

Bu, bir bglangi¢ noktasi olarak olduk¢ca makul goériinmektedir.
Fakat tarafsizlik, ilk bakia distinebilecginizden ¢ok daha karmg bir
kavramdir. Orngin, devlet kurumlarinin, kamu duizeni gereklerino z
runlu kildgl durumlar haricinde, mesela ceza hukuku alani, gsin-
likle mudahale etmemesi durumunu mu ifade etmeietiahut laik
devlet yasalarinin izin vergli 6lcide ve gtlik 6lcutine gore pozitif
destek sglanmasi midir? ger evetse, bicimsel birsidi gi mi yoksa 0r-
negin herhangi bir dinsel toplufiun baskin, marjinal, tarihsel veya
“yeni” statlisine bzl olarak bir tur telafi dnlemlerini mi (“pozitif &
rimcilik”) kapsar? Din ve inan¢ 6zgugia bakimindan, inanci olmayan
(topluluklar) da kiliselerin ve der dinsel topluluklarinkine benzer bir
statiiye sahip olmali midir?

Dunyadaki bitin anayasal vegdr toplumsal micadele alanlari,
bir yigin benzer ikilem sunar. Peki, ya gunlilsgm? Cuma veya Pazar
gunleri (MUsliman veya Yahudi mesley{ttaa ve @rencilere saygi
icabi) Universitelerde toplanti yapmaktan kacinnmalyiz veya bircok
Avrupa ulkesinde hafta sonlarinda —ggokez 6zellikle Cuma ve Cu-
martesi gunleri — yuvarlak masa toplantilari diieerd gelengnin ko-
runmasi kabul edilebilir mi? Ve glnlerin adlar iggdriiniste basit me-
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seleler ne olacak?ingilizce adi Thursday, Norvecce adiTorsdag’
veya Almanca adiDonnerstag’[aslinda, Thor'un yildinm géndergne
inanilirdi] olan giinde) gelecek Bembe toplanti yapiimasini karagtia
rarak Old Norse (veya Alman) tanrisi Thor'u anmidkistiyan, Muslu-
man veya dier tektanrili dinlere mensup olanlara skdvir hakaret ol-
maz mi?

Belki toplumlarimizin tarih tarafindan, dinsel gedler tarafindan
bicimlendirildigini acikca kabul etmek en duyarli cevap olacal&ir.
bette ki insanlar, ne “yanli ginde ibadet etmeye zorlanmali ne de
acikca kendi inanclarina karolan ihmale dayali eylemlere maruz kal-
mall (6rngin bir kisim dinsel emrin ceza hukukuna dahil eeingibi).
Fakat bu gibi 6n kauillarin, sinirlarin belirlenmesine gkin sorunlarin
ortadan kaldiriimasi bakimindan hicbir faydasi wokBu sorunlar, sa-
dece “tarafsizlik” veya “laiklik” gibi soyut formidre bavurarak ¢6zu-
lemezler.

IV. LAIKLiK, DINE DAYALI YONET iM VE DIN VE
INANC OZGURLU GU

Muhtemelen bu konularin tagtimasinin en énemli nedeni, bunla-
rin din ve inan¢ 6zgurfiti Gzerindeki olasi etkileridir. Anayasal laiklik
(onun belirli bicimleri), bu 6zgurlukleri korumal¢csindan olmazsa ol-
maz kgul mudur?

Karsilastirmali hukuk, Tanrinin ve Hukimdarin alanlarini@ast
bolinmesi gerek#i konusunda aydinlatici ve aciklayici cevaplar sun-
maktadir. Hegeyden once, din ve inan¢ 6zgijtine iliskin temel ge-
rekliliklerin gerceklatiriimesi icin (tabii belli sinirlar dahilinde) biyigin
olanak oldgunu godstermek gerekir. Bundanska, ilgili anayasa met-
niyle mahkemelerin veya klea yetkili aktorlerin konuya ikin yakla-
simi arasinda dgudan bir bglanti olmasi gerekmegini sdylemek ge-
rekir. Hatta anayasa metniyle farkli inanclardaaygév inanci olmayan)
insanlarin tecriibe egiitoplumsal gerceklikler arasinda dagdadan bir
baglanti yoktur.

Avrupa’daki guncel targmalar, bu noktada minaresan edilmesine
ili skin Isvigre’deki referandumdan, kadin veya homoseksilgprveya
piskopos atanmasina dair kimi zamagkktilan tartsmalardan, okul ve
diger kamu kurumlarinda islami gatistnin yerine gkin mahkeme
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kararlarindan ve devlet okullarinda digitami veya (ha¢ gibi) dinsel
sembollerin kullanimina gkin bir dizi sorundan bahsetmektedir.

Yine de “Arap Bahari” (2011’den bu yana) kaynakjesi rejimle-
rin “laik” veya “dine dayali yonetim” nitefji, ortak gelecgimiz acisin-
dan ¢ok daha 6nemli gérinmektedir.

V. DINE DAYALI YONET IM VE NORVECTE DIiN VE
INANC OZGURLU GU

Benim Ulkemdeki durumun unsurlari, bir yandan l&ikle dine
dayal yonetim, dier yandan din ve inan¢ 6zgUglii gibi ister istemez
belirsiz olan anahtar kelimeler arasindakgkiinin gorecelilgini 6rnek-
lemek icin kullanilabilir.

Buglnki (2011) haliyle Norve¢ Anayasasi; diferini, piskopos
ve kidemli rahiplerin atanmasi ve goérevden alinmasia kapsayan
(madde 21-22) Kral'in otoritesine sunarak (Konseybirlikte, bkz.
madde 16 ve 27-31) mezhep devleti yapisini (maddeiguk olcide
olumlamaktadir. Bu izlenim, Kral'in kendisinin dev&hjelik-Luteriyen
inanca sahip oldiuna ve bu inanci savunma zorunfuuoldusuna
(madde 4) ve Evanjelik-Luteriyen kiliseyesKin konularda karar veri-
lirken Devlet Konseyi'ne (hukimete) Gye olmayamahari¢c tutulma-
sina (madde 12) dair hilkimlerle daha da gticlenir.

Baska bir ifadeyle: Norveg halen resmi bir kiliseyeyaebir devlet
kilisesine sahiptir; kilisenin kendi din 6zgUgii bakimindan tamamla-
yicl guvenceler vardir. Peki,grlerinin din 6zgurlgl ne durumda?

Yukaridaki hiktmleri anlayabilmek icin, anayasa(stiz konusu
bolumlerinin) yai dikkate alinmalidir: Aslinda bu hiukimlegag yu-
kari iki asir once (1814) kabul edildikleri halia korunmutur. Bu
halleriyle diger inanclardan (veya inancsiz) olan kimselergikaemen
hemen ayrimcilik buyurmaktadir. Fakat kabul edtleliksonraki ilk on
yillik surecte, olgan yasalar bu anlamda hizla eklegtimi bu arada din
Ozgurligine iligkin ilk yasa teklifi taslginin hicbir zaman anayasa met-
nine dahil edilmemesi dgleri zorlastirir. Bu anlamda din ve inan¢ 6z-
gurligiine yonelik modern standartlar kd@nmaktan hayli uzaktir.

Yine de durum zamanla iyi§mistir. Bugin (2011), kimse Nor-
vec'te bu standartlarin ciddi tehdit altinda @dou diginmez. Bgka
bir deykle, yerlaik bir kilise ile geng bir din ve inan¢ 6zgurkiine sa-
hip diger topluluklar arasinda biraradasga seviyesine uanis durum-
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dayiz. Bu arada Norveg, guinimuizde bu durumun Avdagatek Or-
negi de degildir.

Bugunkd durumu anlamak igin, 1964 yilinda (Anayas&abuli-
nin 150. yili vesilesiyle) din ve inang 6zgigline iliskin acik bir hik-
mun nihayet eklendini (madde 281) hatirlatmak faydali olacaktir. Do-
layisiyla, Yiksek Mahkeme, Anayasanin devletin elimsteligine ilis-
kin hikmindn (madde 2 § 2) — artik — Parlamentoalsit ;@unlukla
kabul edilen yasalarin esasingkiéetmedgini acikca ifade etngtir™.

Daha da 6nemlisi, siyasanin din ve inan¢ Ozgiinié genel bli-
ligr ve bunun yasal devamfldir. Norve¢ sadece medeni ve siyasi hak-
lara iligkin tim temel uluslararasi sogiteeleri onaylamakla ve (yazih
hukuk duzeyinde) ic hukuka dahil etmekle kalmgmiParlamentonun,
miras alinan yerkgk kilise sistemine igkin mevcut anayasal hukimleri
kaldirmasi icin Ucte iki ggunluk sarti aranmamasi, Norveg Kilisesi ile
diger dinsel topluluklar arasinda, bu topluluklara l&sieoraninda dev-
letten mali destek gérme hakkinin taninmasi yoleyitdik saglanmasi
yonunde yasalarin gethesi de tartilabilir.

Uygulamada, bir derrgn, (vb. kurulglarin)bu tar bir destek alma
hakki bulunan gergcek dinsel dernekler arasina kadulilmesi igin
ongorilen olcttler oldukca liberaldir. Dahasi biklag inanci olmayan
topluluklara kadar gegletilmistir; boylelikle, “The Norwegian Humanist
Association”, ulke nufus buyudkgiine kiyasla dunyanin en buydk
dernei olmustur®.

Bu bakimdan buginiin Norvec¢’inde yasal statl kagigulama da,
Ust derecede 6zgurlik ve inang 0zggilisalayan pozitif laik devlet
olarak nitelenebilen devlete oldukca yaktastir. Mezhep devletinden
geriye kalan, sadece daha dnce belirtilen anagizainlemelerdir.

O halde yo6netimin siyasi kurumlarinin sonunda yeridgru
onemli adimlar atmaninsiginde olmasindaasilacak bir sey yoktur:
2008 yilinda s@anan geni bir siyasi uzlgma uyarinca, bu konulardaki
temel anayasa hukumleri, buyidk ihtimalle 2012 ydaikaldirilacaktir.
Elbette bu, devlet ile Norvecg Kilisesi arasindakebba&larin timuyle

! Karar icin bkzNorsk Retstidend£983 p. 1004.

% Websitesine gére "The Norwegian Humanist Asscmigtéetik anlayini insani dger-
lere dayandiran insanlar icin kurulan bir érgittinttp://human.no/ Servicemeny/
English/).
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ortadan kaldirilmasini (henltiz) kapsamayacaktiraFakhban sinifinin
devletin gleyisi Uzerinde belli bir denetime sahip konumda @ldwza-
manlar ¢cok geride kalgtir. Bugiin artik, Kilise tzerinde belli bir dene-
timi (digerlerinin aksine, bu toplufiun din 6zgurligine potansiyel za-
rari olan yollarla) elinde tutmak icin asgari yadalangl tumuyle g6z-
den ¢ikarmak istemeyen devlettir.

Yakin gelecekteki anayasa reformu, muhtemelen ifgklarla da
olagan yasalarla daha 6nce kurukmlan dengeyi teyid edecektir. Bil-
hassa dinsel veya inanca dayali tim topluluklailisdyle ayni miktarda
devlet yardimina egme hakkinin anayasalaasindan bahsedilmelidir.
Bu anlamda — pek azimizin ¢ok gec¢ kalmozuyle bakgl — reform,
gercek bir yenilge yol agiyor gérinmemektedir.

Norvecg Orngi, devletin anayasadaki “laik” veya “dinsel” nitgh
nin, gercek anlamda guvence altina alyxdin ve inang 6zgurkil ba-
kimindan her zaman belirleyici olm@&thi gostermektedir. Sembolik
hiakumler farkli st duzey ¢cozamlerle bitiglebilir; “dinsel” bir dev-
lette din ve inang¢ 6zgurdii gerceklige iliskin bir geliskiden ziyade, bi-
cimsel bir celki ifade eder.

Din temelinde ayrimcilik yapmama ilkesine gergkgibi sayg!
duyuldyzu olcude, kanlastirmali hukuk, goringie kagit anayasal re-
jimlerin esit derecede kabul edilebilir sonuclar ortaya koldilsini gos-
termektedir. Yasal rejimi, ilgili toplumun tarihievkendini ifade bigimi
Isiginda anlamak, bu temel alandaki modern standadkaygl duyulma-
sini 6nlemez. Bu konular sadece Turkiye'de karkndegildir.

VI. ANAYASA DE GIiSiKL iGi UsuLU

Ideolojik bir baks acisiyla, demokratik istekleri olan bir yonetim
seklinin anayasasi, (mlur Philadelphia ifadesini de hatirlatarak),
“halk”1 olusturan “biz”lerin kendi kendimizi nasil yonetegmize karar
verdigimiz bir s6zlemedir.

Zaman zaman d@ssikliklere ihtiyac oldiguna karar verebiliriz. Su-
rekli bir ¢cikmaza saplanma riskini almadan ve mattetecede halkin
gozunde mguiyet kazanmak ve halkin katilmimnigiamak igin nasil bir
yol izlemeliyiz? Dgisiklik icin gereken butin “talimatlar” bir tlkeden
digerine buyuk oranda farklihk gostegthden, kagilastirmali anayasa
hukuku, farkli ¢éztmlerin bir listesini verir. Biaurada, anahtar unsur-
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lardan ikisi olarsureklilik ve gogunluk arasindaki ikki Gzerine ygunla-
sacglz.

Genellikle anayasalar, metindegdgklik yapiimasi icin asgari bir
zaman @mi gerektirir. Cg@unlukla bu sistemler — parlamentonun iki
meclisi, referandum veya birinci ve ikinci gigiklik oylamalari arasinda
parlamentonun yenilenmesi, gibi — farkli kurumladtenmiidahalesini igerir.

Bundan daha da siklikla rastlanan; anayagssitéklerinin, kabul
edilebilmeleri icin, belirleyici kurumlarin nitelik cogunlugunun onayi
gereklidir (belirli bir yeter ¢gunlukla veya yeter ganluk olmadan)iki
unsur bir arada olabilir veya olmayabilir. Bellir tanayasal katg ko-
rumak icin tek ve asil ¢cozum olarak kendilerinietikli cogunlukla si-
nirlandiran dlkeler, dastirilen anayasanin halkin gézinde belli bir dere-
cede meruiyet kazanmasini gkyabilirler. Bu, durumun s6z konusu
degisikli gi gerektirdginin gorilmesi halinde olabilir; fakat en ¢cok da
oylama, genidestek sglanacak bir bicimde dikkatle yapilirsa gercegkle

Ote yandan bu sistemler, bir nitelikli @mnlugun, sayisal Ustinli-
gunu kullanarak buytk oranda tarall desisiklikler kabul etme riskine
de maruz kalir. Anayasa metnindekigdeliklerin her zaman uzia
maya dayanmak zorunda olmgdaciktir; boyle bir gereklilik, anayasa
degisikligi yetkisinin, 6zgun siyasi @eimler ortaya koymanin araci
olarak kullanim olanaklarini kolayca ortadan kaddilir.

Burada s6z konusu olan daha cokgwduga iliskin sartlari yerine
getirme imkaninin bdtlindyle secim sisteminiekline ve nitelgine
(nispi, ¢cgunluk veya karma) k@ olmasidir; boylece cikacak sonug,
kamuoyunda hékim olan havaya gére meydana gelenvadeli yon
degisimlerinin etkisine acik olur. Bu durum, kendi kenéeliydnetme ko-
nusunda, uzun sudreli olmasi umulan bir “halk sgmlesi” olarak ana-
yasa fikrine kesinlikle uymamaktadir.

Sonugta son sozu, & Onemli guvenceler olmaksizin nitelikli
cogunluga birakmak, boylesi bir anayasal sisteminsmigetini kolayca
zedeleyebilir. Mesele belli @esikliklerin sagduyulu olup olmamasi de-
gildir. Anayasal yapinin myeuiyetini uzun vadede ghyabilecek den-
geyi kazandiran usul gerekliliklerinin nasil yergpetirileceine iliskindir.

2011 yilinda Macaristan Parlamentosundaki niteltkfuniuk, sa-
yisal Ustinlgund, tlkedeki dier siyasal erkler tarafindgiddetle elgti-
rilen unsurlarla dolu yeni bir anayasa kabul etnghk kullanmstir.
Turkiye Meclisinde hicbir parti tek gma Ugte iki ¢gunluga sahip ol-
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madgindan 2011 genel secimlerinin sonucunda, benzembitumun
Turkiye’de de ysanmasi 6nlenngiir®. Boylelikle tasarlanan anayasa
degisiklikleri (veya yeni anayasa), zorunlu olarak, yemécliste bulunan
siyasi partilerden en az ikisinin dahil olgcdir sure¢ sonunda ortaya
cikacaktir.

Macaristan Orngiyle kiyaslandginda, sureklilge iliskin sartlar,
ornezin degisiklik tekliflerinin sonucunu, bir sonraki genel segerde
olusacak parlamentodaki son oylamaya birakmak, sayistlnliEin
kotuye kullaniimasi ihtimalini azaltmaktadir. Eniraan son sdzu par-
lamentonun sahibi olan se¢gmenlere birakmak, tiimogshcularin tze-
rine, zorunlu olarak bir derece belirsizlik yuklektedir. Anayasanin
gelecgi bakimindan bir miktar belirsizlik gak gostergesidir.

VII. “ANAYASA DE GISIMT”

Muhtemelen pek ¢ok insan anayasgigiemi ve anayasa gesikli-
ginin ayni sey oldyunu digunmektedir. Fakat bicimsel gigiklik, as-
linda deisimin bir bicimini ifade etmekle birlikte &a bicimler de
mevcuttur.

Bir bakima, anayasa metnini ggirmek, her zaman, bu toplum-
daki siyasi ve hukuki aktorlerin zihniyetlerinde anisekilde deisim-
ler meydana gelegeanlamina gelmezimdilik, “Arap Bahari”nin so-
nuclari, farkli anayasalarin kacinilmaz olarak dinge kilttrel miras,
sosyo-ekonomik geadimislik, guclu bir orta sinifin vargn ve sivil toplu-
mun durumu gibi faktorlere igemh oldugunun altini ¢izmektedir. Yu-
varlak masa toplantisi suresince, Misir'da devamekte olan gegjme-
lere dikkat ¢gekilmgtir.

Bir baska bakimdan, siyasi rejimdeki énemli gigkliklerin, bi-
¢imsel anayasayla aiturulmus olan kurumsal ve 6zsel cerceve dahi-
linde meydana gelebilegmi belirtmek gerekir, yani: anayasa metnini
degsistirmeden. Amerika Birlgk Devletleri bgkaninin zaman icinde
degisen rolu, “Bsinci Cumhuriyet’in, Fransiz Ulusal Meclisinde cum-
hurbgkaninin ¢gunluga sahip olmamasi (“cohabitation”) durumuna
gore farkli ylazleri veya Norvec Kral'nin 6énemlirksiyasi aktor olarak

% Yuvarlak Masa toplantisinin yapigditarih olan 2011 Nisan'l sonunda secimler heniiz
yapilmamsti. Rus Douma’sindaki Aralik 2012 secimlerinin denber bir sonug or-
taya koydgu eklenebilir.
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hemen hemen hi¢ dgmemg olan anayasal cerceve icinde azalmakta
olan rold, bir ygin farkh érnekten birkacidir.

Siyasi secimlerin asil 6nemi, liberaller, muhafaéaddr, radikaller,
milliyetciler veya ¢gunlugun (ve yonetimin) tim der siyasi renkleri
arasinda dasimlere imkan vermesidir. Farkli ganluklar, anayasal
cercevenin gundelik politikalara ayigghalani farkh bicimde kullanabi-
lirler. Fakat anayasa acisindan bakarsak tisid@er, bir sorun olmak-
tan uzaktir. Aksine, bunun mimkin olmasi, ard gelan hikimetlerin
dayandgl anayasa acisindan birsha isaretidir.

Anayasanin en 6nemiiarlik nedenitam olarak, asil siyasi gam
icin bir cerceveolusturmak ve sonrasinda bu cerceveyi gitnektir.
Siyasete ait sorulara cevaplar bulmak amacindarolhdir. Bu nedenle
“hepsi-icinde” biciminde olgturulan anayasalar kaisiz olmaya mah-
kumdur.

VIll. B iCIMSEL DEGISIKL iKk OLMADAN DE GiSiM

Bununla birlikte anayasal ¢ergevenin kendisi deintsel bir dgi-
siklik olmaksizin, dgisime ugrayabilir: anayasanin esasinin mahkemele-
rin veya ilgili bgka aktorlerin “yorum”u yoluyla ve buna kaltk gelen
degisiklikleri beklemeksizin, dgisebilecgini uzun uzun kanitlamak
gerekmez. Gergek “@eim” ile tamamen mgu “yorum” arasinda cizi-
len sinirin nadiren uyumlu oldu ve bunun asla sabit bir durum olarak
degerlendirilemeyec@ gercegi, ilgili aktorleri tam olarak ne olup bitti-
gini ayrintili olarak aciklamaya zorlamadan bgigienleri kolaylatirabilir.

Bu sekilde anayasal @gsimi basarmak igin hangi usuliin segilmesi
gerektgine iliskin soru, bicimsel désiklik alaninin daha otesine sia-
malidir: uygun dgen anayasa metni gigiklikleri olmaksizin gercek-
lesmesi bakimindan oOrtik olan esasakil degisimin farkl turleri de
mevcut olabilir.

Metin desismeden kaldii olcide anayasanin anlami agisindan
mutlak istikrar bir secenek gidir. Tium diger metinlerde oldgu gibi,
anayasanin gercek anlamini belirlemek istiyorsakugn” kaciniimaz-
dir. Fakat belli bir noktadan sonra, metni acikegigdiren bir degisimin,
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ortik niteligi olan esasa gkin desisimden daha tercih edilebilir olup
olmadgini sorgulamamiz gerekir.

Farkli secenekler arasindan yapilacak tercihin miags1 gereken
savlar arasinda, usulin saydambnemli bir yere sahip olmalidir: tar-
tismalar, geny kitlelere — ideal olarak da ilgili yonetimin tinyeierine
acik olmali midir? Ya da aksine dgmadaki taraflar ile hikiim vermesi
istenen hakimlerle mi sinirli olmalidir? Benzer &&cim, belirli bir do-
nemde anayasanin anlami belirlerken, siyasi pdetitbevlet kurumlari-
nin yogun olarak, en azindade factg stirece dahil olmasi durumunda da
s6z konusu olur.

Bu tur sorulara tavizsiz cevaplar vermenin, acidlles ¢cok daha
fazla desteklegine inaniyorum. Ortaya cikan esas olarak yeni asalya
normun meruiyeti ve ilgili anayasanin hem sembolik hem deayayu-
cunin sglamlastiriimasi ihtiyaci s6z konusu olgunda da aynisi gecer-
lidir: neticede amaci; hakimler, siyasetciler véganu gorevlileri oligar-
sisinin bir araci olmak yerine, kendi kendini yonetye yonelik “halk
sOzlemesi” olmak dgil midir?

IX. ANAYASAYI| DE GISTIRMEK VEYA YEN i BiR ANA-
YASA KABUL ETMEK?

Degisikli gin amaci, yeni bir siyasi rejimin kurulmasiysa, &nen
yeni bir anayasa gerekli olabilir.gBr s6z konusu olan mevcut rejimin
ileriye dagru dongiumuyse, dgal olarak se¢cim mevcut anayasanin bo-
limlerini desistirmekle 6nceki anayasada belirtilengdgklik usullerine
goOre tamamen yeni bir metin kabul etmek arasindeaddir.

1953 Danimarka Anayasasi, ikinci tefam kullanimina dair kar-
stlastirmali anayasa hukukunun sugduorneklerden biridir: Metnin
blayuk bolumi esasinda, mutlak maman 1849’da sona ermesinden bu
yana Ulkede kullanilan onceki ¢ anayasadan agtnmBuna kagin,
bugunkid Norve¢ Anayasasindaki hukiumlergaga yukari Ggte ikisinin
yillar icinde dgistirilmis olmasi, bu anayasayl 1814 tarihli bir metin
olarak ifade etmemize engelgildir.

Aslinda “eski” ve “yeni” arasinda sinir ¢cizmek kplalmayabilir.
Aksine, bir rejimin “yeni” olarak nitelenmesi icigerekli dgisimin tirt
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vel/veya derecesini “objektif olarak” belirlemek skanusu oldgunda
hemen anlgmazliklar ortaya cikacaktir. Yeni bir anayasa nretnbil-
hassa sembolik nedenlerle, tamamen “yeni” bir asaye kabullni
gerekli hale getirebilen, uzun streli bir ard aggden anayasal ggim-
ler stirecinin bicimsel sonu olarak gorebilir miyiz@ya aksine yeni bir
anayasanin kabull, metinde yuceltilen yeni yon@immluyan veya uy-
mayan bir siyasi dogimun balangi¢ noktasi olarak mi aglamali?

Bu iki hipotez aslinda tek bir anahtar soruda kimektedir: yeni
metin, yine kendi kurdgu yonetim aygitlarina yonelik yeni veya gug-
lendirilmis bir mesruiyet kurulmasina ne 6lgtde katkida bulunabilir?

Bu balamda; bakalari, onlar ve 6ncekiler arasindaki farklarin
ileri surtlenden c¢ok daha buyuk ofglunu ileri stirmekle mggulken,
eski rejimin “hakiki” selefleri olarak ortaya c¢ikagercek anlamda yeni
yoneticilere dair tarihsel drneklerini cok dahadyokaptayabiliriz.

X. DEGISIKL IGIN SINIRLARI?

Anayasada 6ngorulen usgdrtlarina uygun olarak kabul edilen
herhangi bigey, mevcut anayasada yapilangidiklikler olarak kabul
edilebilir mi? Usul kurallarinin siki gozetimi adtda kabul edilen ana-
yasa dgisiklikleri, esas bakimindan anayasa aykiri olalonli?

Sorunun iki ayri soru olarak bolinmesi daha iyiroBirincisi: de-
gisiklik yapma yetkisine yonelik esasaskin sinirlar var midirikincisi
(eger ilk soruya evet dendiyse): gigiklik yapma yetkisinin kapsamina
ili skin bir belirsizlik olmasi halinde son stz kimetiai

Oncelikle; bu alandaki tagmalarin, siklikla, dgasi itibariyle son
derece iyi kabul edilen anayasal statikoygldregic noktasi olarak aldi-
gindan, boylece anayasagdgkli gine getirilen sinirlarin aktigekilde
goOzetilmesinin desteklenginden bahsetmek faydali olabilir. Fakat sta-
tukonun iyi (veya alternatiflerinden daha iyi) ofgunu ve kimin igin iyi
oldugunu nasil bilebiliriz? Hemen tek bir 6rneksdiaelim: Avrupa’nin
pek cok yerindeki komunist yonetimlerden biiehiz, iktidar partilerinin
statllerinin “6limsiz” nitefiine dair anayasa ustt normlar ne olacak?

En azindan kismen cevap, bu sinirlarin kaynakldvaghdir. Eli-
mizde balica iki alternatif vardir. Biri, cok az ulusal ayasada karlas-
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tigimiz bu “anayasa UstU” normlar. Turkiye Anayasasifiokz. yuka-
rida, temel niteliklerinden bazilariningsgtirilemezlik 6zelligine iliskin)
3. maddesi bunlardan biridir.

Digeri, din, ahlak, ilkeler veya Dworkin veya Montesggu gibi
(neden olmasin?) yasasohda kaynaklara yapilan atiflardan ghakta-
dir. Pek azi “anayasag@a” bagvuracaktir; belli bir anayasaya saygi talep
etmek i¢in dgil; daha ziyade, demokrasi, hukukun Usti@lthaklar ve
Ozgurlikler gibi ortak oldgu distintlen dgerlerin ifadesi olarak. Bu
bakimdan, bu tur savlar, gawdan dgal hukuk, din, ahlak ve benzerle-
rine yapilan agik gondermelerin maruz kaldaynistiphecilge, kacinil-
maz olarak, maruz kalacaktir.

Ik alternatifi (anayasa Ustililk hakkindaki hikimlén plana
koymak, aagl yukar “dgsru” cevabi avukatlara ve yargi kurumlarina
birakmak anlamina gelir. Anayasagdgirme yetkisi, olanin gnamasi
gereken sinirlamalaragkin olarak son sdztin (anayasa) hakimlerine ait
oldugunu kabul edersek, bu secim daha da guclewomr. Fakat bu se-
¢enek en azindan, halk egemgnlikesine b&li yonetim bigimlerinde
kabul edebileceklerimizin sinirindadir: mademkigala yasalarin yargi-
sal denetimi, anayasa @gkli gi yetkisi olanin, gelegge donuk etki ya-
ratan yargisal secimleri diizeltmesi olgima yaratiyor, anayasa glgik-
liklerinin esas bakimindan yargisal denetimi, asayan gelecekteki
anlami Uzerine son s6zl, yalnizca hiukimetin yaogurklarina birak-
mak demektit.

Farkli alternatiflerle ilgili son se¢imin duruma g6z konusu olan
anayasal sisteme gla olabilecegini kabul ediyorum: neticede, Yuksek
Mahkemenin, anayasanin anayasa Usti “temel yapidigkin kendi
doktrini lehine oldukca barnli eylemleriyle géze carpan Indira Gandhi
Hindistan’i, 6rngin buginin Norveg¢'inden bir hayli uzaktir. Fakat bu
nunla beraber, tam da yargisal korumaya getirilgrayasa tsti” sinirla-

* Bu gorilerle ilgili su calsmama bkz. “Old and protected? On the ‘supra-
constitutional’ clause of the Constitution of Nogalsrael Law Review4:3 (2012
— yakinda c¢ikiyor).

® Bkz. Sudhir Krishnaswamypemocracy and constitutionalism in India: a studyte
basic structure doctrinéNew Delhi, 2009: Oxford University Press).
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rin bglangic noktasinin, demokratik hedefleri olan topknma biyuk
sUphelere acik oldtuna inantyorum.

Bunun aksine, anayasagigkliklerine yasaya dayall ¢d, ahlaka,
vb. dayali getirilen sinirlar hakkindaki secenekbenkca desteklemek,
son takdiri cok daha genbir kitleye birakma g@liminde olmaktir: din,
ahlak, vb. alaninda avukatlarin, yasamtaki normatif dgerler tizerine
distncelerinin her zaman dealarinin diglincelerinden daha g ol-
mak zorunda olmagh aciktir. Bu anlamda acik¢a normatif olan secenek,
halka “anayasay! geri verme”ye yaytdaaktadir.

XI. BASKIYA D iIRENME HAKKI

Anayasa dgisikli ginin gercek sahipleri Gzerings ana kadar soy-
lenenlerle, Aydinlanma’'ya ve modern anayasalanma bglangicina
kadar giden anayasacilik gelgmen temel bolimine utdir. Bana
gore, anayasa @sikliklerine getirilen anayasa ustu sinirlar konugaki
guncel tarymalar, nadiren, geleneklerimizin bu bolimini heskdia
maktadir.

Yuksek demokratik iddialar1 olan her anayasaniraddg kusku-
suz bir miktar hayali “s0zkne”yi animsatmayi kisel olarak faydali
buluyorum: rejimin dayangdi temeller ihlal edilmegi sirece prens,
yonetim hakkini (ve kilfetini) elinde tutar. SGgieeye uyulmady tak-
dirde halk, karar verme yetkisini tekrar eline .al@erekirse, belki de
rejimi devirip yeni bir anayasa icin temel atmakegiyle, direnge bg-
vurabilir.

Kimi zaman bu ilke, anayasal nitelikteki metinlerdeikca ifade
edilir; “baskiya direnme”yi, insanin @al ve surekli haklarindan biri
olarak ilan eden 26 @ustos 1789 tarihli thsan Haklari ve YurttaBe-
yannamesi’nin mghur 2. maddesi Orgg@nde old@gu gibi. Yine c¢ok
meshur 1949 Federal Almanya Cumhuriyeti AnayasasiGimgdgeseiz
20/4 maddesi ddkinci Diinya Sav@ sonrasinda ortaya ¢ikan anayasa-
lar ¢aginin dnemli bir 6rngidir.

Yine de bu tirden hikimlerin yasa ve ahlak araslidgerde
bulund@gu agiktir. Bu 6zel alanda, ga sinirlandirma bana oldukca
Onemsiz gorinmektedir: benzer normlar ortaya koyanagnayasalar
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dahi, “onlar’in dgil, “bizim” olan anayasa hakkindaki temel ideoloji
Isiginda anlailmasi gerekgi iddiasi makul olabilir. Prensi dé, halki
anayasal secimlerdeki asil s6z sahibi olarak tammé&nemini tarih pek
¢ok kere kanitlangtir.

Anayasa hukukgularinin édevi her zaman kolagilgézellikle si-
yasi gucin kapsami ve kullanimingkin zor sorular gindeme geldi-
ginde, karar almak durumunda olan hakimler s6z kommldusunda. Sa-
dece hukukcu dgl, her seyden 6nce insan oldumuz gercgiyle bir-
likte, bu karmaa daha da zorayor. Hal bdyle olunca “hukuk” namina
herseyi kabul etmeye razi olmamamiz gerekiyor.
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63( The Renewal of the Constitution or on the Vagueokkgy Words

For a community of students of domestic and conipa &onsti-
tutional law such as the International Associatbi©€onstitutional Law,
gathering impressions from the state of the deipatbe country where
its meetings take place is of prime importances ktrucial to organise
the discussions on fundamental issues regardingci@acy and the rule
of law across constitutional systems, regions attbnal borders.

Thanks to the Marmara University and our esteemiethd and
colleague, Professor Ibrahim Kathe, we have had the opportunity to
take part in this highly interesting round tableh&s not only allowed
foreign participants to present their own thougiisut various aspects
on the renewal of the constitution in differentnfisr and in different
parts of the World. Even more importantly, it hasyided opportunities
to discuss with and learn from Turkish colleaguethe crucial period
in the history of this country. The auditorium’svid attention greatly
added to the experience. Altogether, the roundcethbb provided fertile
ground for further reflexion.

Among the multitude of questions that have beesedhiduring
these two days, please allow me to focus on jdistva Albeit presented
in a general form, my remarks are all inspired fapriessions from dis-
cussions on the current constitutional system irkd@y — insofar as |
understand them, of course.

My overarching theme may be described as sceptiagamst be-
lieving too much in key words as instruments fooiding answers to
problems each of us have to address.

I. RELIGION AND THE STATE

The Republic of Turkey shares with every other ¢gutine fact of
being the product of a history in which religioraypd a prominent part.
In this way, main guestions regarding the choiceveen “secularism”
and “confessionalism”, and the consequences oftitotisnal choices at
this point are common to most modern states.

On the other hand, the interdependence betweemgigey consti-
tution and the national context in which it is bduio operate, implies
that the ways pertinent questions materialise rsaci#yg change from
one country to another: The history and self-untdeding of the rele-
vant polity fundamentally shape both the constitutitself and — even
more — the constitutional practices that develogr dvne.
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Even more important, thus, to keep in mind lessfrom the
common history of mankind as reasons for strestiiegfundamental
character of the relationship between the stateitargitizens as “politi-
cal animals”(zoon politicon)likely to nurture a more or less intimate
relationship with the religious dimension as wdlbo many atrocities
have been committed in the name of religions. Isehever again admit
religion as a mantle in situations where maten&trests regarding the
fight for gold, land or water are the substantedus belli...

[I. GOD AND THE EMPEROR

According to the Constitution, secularism (laicitgé)one of the
fundamentals of modern Turkey. The preamble ofGbastitution calls
upon “the principle of secularism”. According totigte 2, the Republic
of Turkey is “a democratic, secular and social &tathese characteris-
tics “shall not be amended, nor shall [an] amendrberproposed” (Ar-
ticle 3).

In current debates, “secularism” and “confessi@mali are fre-
quently used first and foremost as trump words. WMivatten into con-
stitutions or proclaimed in other solemn forms ytiheay play a role as
symbols. The importance of symbols should neveufgerestimated.
But in themselves, they have little to tell abcawland fact in the rele-
vant societies. In other words, if solemn declarsi may well be the
starting point, they are never the end of the story

Whatever they mean “in reality”, words like secidar and con-
fessionalism are about the choice between the prgdamitation of the
realms of God and the Emperor. However, the strebimfluence be-
tween the realms of the secular and the spiritusy go both ways. At
least if judged by open intentions, the “seculddte would be the most
clear-cut. For example, the establishment of twehefhistorically best
known examples of “secular” (laic) republics — Fmrand Turkey —
may well be understood as the outcome of delibetitets to limiting
or getting rid of historically determined religiousfluences on the re-
spective state powers. The intentions may ever lmempletely return-
ing the situation by submitting the religious lewsiigp to the control of
the secular state powers.

At the other hand, the intentions behind constinal regimes of a
“confessional” nature are not necessarily clear-@ute way, they may
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be understood as means for submitting the polibcahches of govern-
ment to religious precepts or — at least — to thgment of the relevant
spiritual hierarchies; current discussions on titeritions and/or effects
of including mentions to thsharia in constitutional regimes provide
examples. The other way, they may rather be exgdbas the outcome
of a (not necessarily explicit) program about subng the relevant

spiritual hierarchies to secular control.

Because giving the King the last word not only regay the
church property accumulated throughout the middksaut even in the
internal affairs, the Lutheran “confessional statesNorthern Europe
should be counted among the latter. In politicaintg their initial aim
was of course bringing the secular ambitions of@agholic Church to
an end.

Even today, the fact that elements of “state chusgistems still
subsist in North-Western Europe may be understabldast partly, as a
consequence of the ambitions of secular state powemaintain a
minimum of control over the spiritual hierarchy.

[ll. “SECULARISM” = “STATE NEUTRALITY"?

What precisely is meant by “secularism™? Of couttse answer
must distinguish between law and fact in a givemntxy and more gen-
eral observations about the concept as such.

It goes without saying that the concept as su@baut some kind
of separation between the state and religionsdlayious communities).
But as comparative experience shows, the “sepafati@y be realised
in different forms and to different degrees.

One criterion often heard for the measurement®ftmore or less)
secular character of a constitutional order isdbgree of “neutrality”
that the relevant states observe towards differeligions and/or reli-
gious traditions.

This seems perfectly reasonable as a point of teparBut neu-
trality is a much more complex concept than you rtfagk at first
glance. Does it mean, for instance, strict nonrugetion by public au-
thorities, except in situations commanded by carsiibns ofordre
public, namely in the field of penal law? Does it ratakbow for positive
support insofar as by the secular state acts aiogptd criteria about
equality? If yes, does it imply formal equality @ther some kind of
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compensatory measures (“positive discriminationig dfor instance, to
the relevant religious community’s status as dominaarginal, historic

or “new”? Should (communities of) non-believera+the name of free-
dom of religion and belief — enjoy a status simitathat of churches and
other religious communities?

Constitutional and other social arenas around tleeld\provide a
multitude of similar dilemmas. And how about eveay life? Should
we avoid university gatherings on Fridays or Saysd(due to respect
for Muslim or Jewish colleagues or students), ouldat be acceptable
to maintain the tradition in many European coustti@ organise round
tables by the end of the week — which more oftem thot means pre-
cisely Fridays and Saturdays? And how about sedynsimple issues
like the very name of the week-days: Does refertintipe Old Norse (or
German) godlhor by agreeing on a meeting next Thursday (English),
Torsdag(Norwegian) orDonnerstag(German; as a matter of fact, Thor
is known for producing thunder ...) represent anraféeto members of
Christian, Muslim or other monotheist groups?

Perhaps the most sensible answer would be opentjttady that
our societies are shaped by history, not the lleastligious traditions?
Of course people should neither be forced to wprshi a “wrong” day
nor submitted to acts or omissions clearly agdimsir own beliefs (by
the introduction of certain kinds of religious comumals as penal law, for
example). But such preconditions do nothing to ilate the problems
of delimitation. Such problems are not likely to et by simply by
referring to abstract formulae like “neutrality” tsecularism”.

IV. SECULARISM, CONFESSIONALISM AND THE
FREEDOM OF RELIGION AND BELIEF

Arguably, the most important reason for discusshese matters
is their possible impact on the freedom of religaord belief. Is (a par-
ticular versions of) constitutional secularisneanditio sine qua nofor
safeguarding these freedoms?

Comparative law offer stimulating and informativasaers on
how to divide the realms of God and the Emperastkf all, it is likely
to show that (within certain limits, of course) altitude of possibilities
are open for the realisation of the basic requirgsesgarding the free-
dom of religion and belief. Moreover, it seems ¢l that there is not
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necessarily a direct line from the text of the val& constitution to the

answers given by courts and other authoritativeracEven less is there
a direct link from the constitutional text to thecsl realities experi-

enced by (non-) believers of different kinds.

In Europe, current discussions at this point ineltlte Swiss refer-
endum on the construction of minarets, the sometiagitated debate on
the appointment of female or homosexual priestbisiops, court rul-
ings on the status of Islamic scarves in schootsaher public institu-
tions, and a number of questions regarding théntegof religion or the
presence of religious symbols (like the crucifix)public schools.

However, the “secular” or “confessional” charaatéthe political
regimes eventually emerging from the “Arabic sptifg011 and on-
wards) appear as even more important for our comfurone.

V. CONFESSIONALISM AND THE FREEDOM OF
RELIGION AND BELIEF IN NORWAY

Elements of the situation in my own country mayused for il-
lustrating the relativity of the relationship beemenecessarily vague key
words like secularism and confessionalism, on cmedhand the free-
dom of religion and belief, on the other.

As it presently (2011) stands, the ConstitutioNofway strongly
affirms the presence of a confessional state (Krt&) submitting reli-
gious affairs to the authority of the King (in Cailncf. Articles 16 and
27-31), an authority that even appoints and disesishe bishops and
senior priests (Articles 21-22). This impressiorfugher reinforced by
the provisions on the King's personal belongingthte Evangelic-Lu-
theran faith and his obligation to defend it (Aldiel), and on the exclu-
sion of non-members of the Council of State (theegoment) when
qguestions regarding the Evangelic-Lutheran chumehta be decided
(Article 12).

In other words: Norway still has an official ort&ahurch with the
collateral limitations in the church’s own freedaoof religion. How
about the freedom of religion of others?

In order to understand the above-mentioned pravssithe age of
(the relevant parts of) the Constitution shouldddesn into account: As
a matter of fact, they have been kept more or dssthey were adopted
nearly two Centuries ago (1814). In themselves thmaylly command
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discrimination against people of other faiths (gaiast non-believers).
But during the first decenniums of their existenocealinary legislation

strongly added in that sense; by the way, it wasoolielp that the origi-
nal draft proposition regarding freedom of religinaver got into the
text of the Constitution. In this way, modern start$ on the freedom of
religion and belief were far from being satisfied.

Gradually, however, the situation improved. At eres(2011),
nobody seems to suggest that these standards @ee sgrious threat in
Norway. In other words, we have achieved a stateobfbitation be-
tween an established church and a multitude ofratbeymunities that
enjoy a wide freedom of religion and belief. By thay, Norway would
not be the only example of this kind in present-Bayope.

In order to understand the present situation, ivasthwhile re-
calling that in 1964 (on the occasion of the Cduastin's 150" birth-
day), an explicit clause on the freedom of religwas finally inserted
(Article 2 8§ 1). Accordingly, the Supreme Court lexplicitly stated that
the Constitution’s clause on the confessional attaraof the state (Arti-
cle 2 § 2), does not — or not any longer — commigwsedsubstance of
statutory law as adopted by simple majorities idi@aent?

More important, however, is the polity’s generahwoitment to
the freedom of religion and belief and its legdl mfints. Not only has
Norway ratified and domesticated (at the level tatigory law) all the
main international conventions on civil and pobticights. It may even
be argued that the lack of a 2/3 majority in Parkat needed for abol-
ishing the present constitutional provisions regaydhe inherited sys-
tem of an established church has sparked the dawelat of legislation
ensuring the equality between the Church of Norauay other religious
communities by giving them the right to public fnegal support equal
to their number of adherents.

In practise the criteria for admitting an assooatietc. among the
genuine religious ones entitled to such supportnaost liberal. More-
over these rights have been extended to commurafiggn-believers

! See the decision reportedhiorsk Retstidend£983 p. 1004.
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thus apparently making the “The Norwegian HumaAsgociation” the
World’s biggest compared to the size of the emdpulation?

In this way, the legal status as well as the psadin present-day
Norway comes very close to what might be qualitigabsitive secular
state providing a high degree of freedom and heélldiat remain of the
confessional state are essentially the constitatigmovisions already
hinted at.

No big surprise then that the political branchega@fernment fi-
nally seem on the brink of taking important stepsvard: Following a
broad political agreement concluded in 2008, thenntanstitutional
provisions on these matters are likely to be rerdaugring the summer
of 2012. It is true that this will not (yet) entdiile complete abolish the
particular links between the state and the Chuifcharway. But the
time when the clergy was in a position of exergssome control over
the operation of the state is far gone. Now it @enabout the state not
wanting to give completely away a minimum legal ibaer keeping
some control over the Church of Norway (in wayseptially detrimen-
tal to the freedom of religion of that communitylika all the others).

In other ways as well, the upcoming constitutioredbrm is likely
to confirm the equilibrium already established bgioary statute. In
particular, the constitutionalisation of the right every community of
religion or belief to an access to public moneyada that of the church
deserves mention. In this way, the reform — thateca few of us tend to
regard as long overdue — does not really seemte thee way for real
innovation.

The Norwegian example illustrates that the “secubar“confes-
sional” character of the state according to thestitution is not neces-
sarily decisive for the freedom of religion andieehctually guaranteed
and enjoyed. As symbolic provisions may be combingth different
next-level solutions, freedom of religion and behdéthin a “confes-
sional” state represents more of a formal tharabparadox.

Insofar as principles of non-discrimination on grduof religion
are paid due respect, comparative law shows thanisgly opposite

2 According to its website, “The Norwegian Humamstsociation is an organization
for people who base their ethics on human valubg&p:(/human.no/ Servicemeny/
English/).
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constitutional regimes may produce equally accégtabtcomes. Un-
derstanding the legal regime in light of the retgvsociety’s history and
self-understanding does not exclude the respentanfern standards in
this fundamental field. These issues are complé&only in Turkey!

VI. THE PROCEDURE FOR CONSTITUTIONAL
AMENDMENT

From an ideological point of view, the constitutioha polity with
democratic ambitions is the pact by which (recgllihe famous Phila-
delphian phrase) “we”, as “the people” decide howdvern ourselves.

From time to time, we may come to the conclusicat thanges
are needed. How should we proceed in order to safdga reasonable
degree of popular legitimacy and involvement withouwnning the risk
of a more or less permanent deadlock? As the eipirekage” required
for amendment varies a lot from one country to b@gtcomparative
constitutional law provides an array of differeotusions. We concen-
trate here on the relationship betwekmation and majority as two of
the key elements.

Frequently, constitutions require a minimum lagiwfe for textual
amendment. More often than not, such systems iadle involvement
of different institutions as well — like two chanmbeof parliament, a ref-
erendum or the renewal of the parliament betweérsiaand a second
vote on amendments.

Even more frequently constitutional amendment maguihe con-
sent of a super-majority (with or without a partamwquorun) in the de-
cisive instances as a condition for it to pass.

The two elements may or may not be combined. Camsthat
limit themselves to a super-majority as the onlynaain devise for
keeping some constitutional rigidity may well suegddan ensuring the
constitution as amended a reasonable degree ofgrdpgitimacy. This
may happen when the situation in itself is undetas requiring the
relevant change, but even more if the vote has baegfully prepared in
a manner likely to ensure broad support.

On the other hand, such systems are exposed tskhef a super-
majority using its numeric strength to adopt highdpntroversial
changes. It goes without saying that amendmentianconstitutional
text need not always be consensual; such a regeiemight all too
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easily eliminate the possibility of using the powar constitutional
amendment as a means for producing genuine politzange.

The point is rather that the possibility of fulfily requirements
about majority entirely depends on the charactdrquality of the elec-
toral system (proportional, majority or mixed.thereby exposing the
outcome to more or less short-term shifts in pulland. This fits badly
with the idea of the constitution as “the peopleact” about self-gov-
ernment with the inherent destiny of a long life.

Consequently, leaving the final word to a superamgj exempted
from other important safeguards may too easily tmdee the legiti-
macy of the constitutional system as such. Theraemt is not about the
wisdom of particular amendments. It is about hovensure procedural
requirements that facilitate equilibrium likely émhance the legitimacy
of the constitutional set-up in the long run.

In 2011, a super-majority in the Parliament of Hamygused its
numeric strength for adopting a new constitutiothvalements vividly
contested by other political forces of that countBgcause no single
party obtained a 2/3 majority for itself in the Kigh Parliament, the
outcome of the 2011 general elections contribubedvbiding a similar
situation in Turkey In this way, the constitutional amendments (or the
new constitution) envisaged must by necessity tésuh a process in-
cluding at least two of the political parties presia the new Assembly.

Compared to the example provided by Hungary, reguents
about duration, for instance by submitting the fatgoroposed amend-
ments to a final vote in the parliament producedthiy next general
elections, reduce the possibilities of misuse oherc strength. At the
very least, leaving the final word to the electeras the master of the
parliament necessarily imposes a degree of unogrtapon all the main
players. For the future of the constitution, someeautainty may prove
healthy.

% At the time of the Round table at the end of ABflL1, the elections were still ahead.
— It may be added that the December 2012 electmiise RussiaiDoumagave a
comparable outcome.
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VII. “CONSTITUTIONAL CHANGE”

Many probably think about constitutional change amhstitu-
tional amendment as one and the same thing. Botrifal amendment
admittedly represents a form of change, there t@rer dorms as well.

One way, amending the text of the constitution dossnecessar-
ily imply corresponding changes in the mentalibégolitical and legal
actors in the society as such. For the time beimg,aftermaths of the
“Arab spring” are likely to highlight the differentonstitutions’ un-
avoidable dependence upon factors like the relgyiaod cultural heri-
tage, the level of socio-economic development,pilesence of a strong
middle class and the state of civil society. Durthg round table, this
was namely highlighted regarding the ongoing dgmelents in Egypt.

The other way, it should be noted that importardngfes in the
political regime may take place within the insiibutal as well as sub-
stantial framework established by the formal caastn, that is: With-
out changing the text. The changing role of thesipient of the United
States of America over time, the different faceshef “Fifth republic”
according to the presence of not (“cohabitation’)agresidential ma-
jority in the French National Assembly or the fagliole of the king of
Norway as a leading political actor within a prattych unchanged con-
stitutional framework, offer examples among a ntwdte of others.

The very point with political elections is to alldier changes be-
tween liberal, conservative, radical, nationalisany other political col-
our of the majority (and of the government). Diéfiet majorities may
make different use of the space that the congiitatiframework leaves
open for day-to-day politics. But from a constitumal point of view,
such changes are far from representing a problenmthd contrary, their
possibility is a sign of success for the constituton which successive
governments are based.

The Constitution’s most prominemaison d’étreis precisely to
establish and eventually develogrameworkfor genuine political life.
It should not aim at providing answers to any goesbf a political
kind. Constitutions nevertheless constructed todaill-inclusive are
bound to fail!
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VIIl. CHANGES WITHOUT FORMAL AMENDMENT

However, the constitutional framework itself may dergo
changes even without formal amendment: It hardgdsefurther dem-
onstration that the substance of the constitutiay bre changed through
“interpretation” by courts or other relevant actevghout waiting for
corresponding amendments. The fact that the deliit between
genuine “change” and perfectly legitimate “intetpten” is rarely un-
controversial and never may be observed as a gy, facilitate such
changes without forcing the relevant actors tolspal what is actually
going on.

In this way, the question to know which procedwecthoose for
achieving constitutional change should be extermsand the sphere of
formal amendment: Different kinds of substantivardes that are im-
plicit in the sense of taking place without corrasging textual amend-
ments may be available as well.

Absolute stability when it comes to the meaningha Constitu-
tion insofar as the text is left unchanged is mobption. Like any other
texts, “interpretation” is unavoidable if we wamt $ettle the constitu-
tion’s exact meaning. But beyond a certain poing @ught to ask
whether change by explicitly amending the text &hdie preferred to
substantive change of an implicit nature.

Among the arguments on which the choice betwederdiit op-
tions should be based, the transparency of theegtwe should hold a
prominent position: Should the discussions be dpes broad audience
— ideally: to the entire membership of the relevpality? Should it
rather be limited to the parties in court casesthedudges called upon
to decide? A similar choice appears if politicattiggs and state organs
are heavily involved, at leaste facto,in settling the constitution’s
meaning at any given moment.

| believe principled answers to such questions davoore rather
than less open procedures. The same goes wheméscto the legiti-
macy of the resulting, substantively new constitodii norm and the
need for enhancing the symbolic as well as thd &gangth of the rele-
vant constitution: After all, was it not meant te tthe people’s pact”
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about how to govern itself, not the instrument wfodigarchy of judges,
politicians or civil servants?

IX. AMENDING THE CONSTITUTION OR ADOPTING A
NEW?

If the aim of the renewal is the establishment akw political re-
gime, an entirely new constitution may well be resedf only the fur-
ther transformation of the present regime is dtestéhe choice would
normally be open between amending parts of thetiegisonstitution
and adopting a completely new text by following #meendment proce-
dure laid down by the former.

The 1953 Constitution of Denmark is but one of éxamples of
use of the latter technique that comparative ctutginal law may offer:
The major part of the text is actually brought fard from the three
former constitutions of that country since the &lgomonarchy came to
an end in 1849. By contrast, the fact that roudWiy thirds of the provi-
sions of the present Constitution of Norway haveerbeamended
throughout the years does not stand in the wayifesenting that con-
stitution as a text originating from 1814.

As a matter of fact, the delimitation between “ofdid “new” may
not be easy. To the contrary, disagreement mayllsapppear when it
comes to “objectively” delimiting the kind and/oegtee of changes
required for a regime to qualify as “new”. Should vegard a new con-
stitutional text as the formal end of a long-lagtprocess of successive
constitutional changes in a way that may renderath@ption of an en-
tirely “new” constitution important mainly for syrobc reasons? Should
the adoption of a new constitution rather be urtdeds as the starting-
point of a political transformation that may or magt respond to the
new directions enshrined in the text?

The two hypothesis may converge, however, in alasikgy ques-
tion: To what extent is the new text likely to (twinute to) the estab-
lishment of a new or enhanced legitimacy for theegomental appara-
tus that it has itself constituted?
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With this background, we may more easily map histekamples
of genuinely new rulers wishing to appear as theal"r followers of
I'ancien régimewhereas others tend to make the differences batwee
themselves and the former appear as more profdamdmay perhaps be
justified.

X. LIMITS TO AMENDMENTS?

Should anything be accepted as amendments to #serircon-
stitution insofar as adopted according to the ptaca requirements of
the latter? May constitutional amendments adoptedeu the strictest
observance of the rules of procedure be unconstitait on substantive
grounds?

The question had better be divided into two sepaoates. First:
Are there substantive limits to the power to amefd@ond (if yes to the
first question): Who has got the last word in catdoubt regarding the
extent of the amendment power?

I may be worthwhile mentioning, first, that discess in this field
quite often seem to take as a point of departuae tthe constitutional
status quds good more or less by definition; it then goethaut saying
that active guardianship of limits to constitutibamendment ought to
be favoured. But how do we know that status quas good (or better
than the alternative) — and for whom? Think of jase example: How
about supra-constitutional norms on the “eternaBiracter of the status
of the ruling parties we used to know from commuru¢e in many parts
of Europe?

At least in part, the answer depends on the sowfcesch limits.
Two main alternatives seem at hand. One is sughrdsconstitutional”
norms that we find in quite a few national consiins. Article 3 of the
Turkish constitution (on the non-amendable charactecertain of its
basic characteristics, see above) counts among them

The other consists of references to extra-legaicesuike religion,
morality, principles or (why not?) Dworkin or Momsiguieu. Quite a few
would even call upon “constitutionalism”, not aquest for respect for a
given constitution but rather as the expressiopresumably common
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values about democracy, the rule of law, rights &irddoms. In this
way, this way of arguing inevitably becomes exposecdexactly the
same kinds of scepticism than open referencestljirer natural law,
religion, morality and the like.

Putting the first alternative (about clauses onpfatconstitution-
ality”) at the forefront implies more or less leagithe “right” answer to
lawyers and judicial institutions. This choice igther enhanced if we
accept that the last word about the limits notramdgress by the consti-
tution-amending power belongs to (constitutionaljges. But this op-
tion is at least at the brink of what we shouldegtdn polities commit-
ted to the principle of popular sovereignty: Wher@adicial review of
ordinary legislation leaves the possibility operr the constitution-
amending power to correct judicial choices witheefffor the future,
judicial review of the substance of constitutiomahendment implies
leaving the last word about the constitution’s fatmeaning to the judi-
cial branches of government alche.

| easily admit that the final appreciation of théfedent alterna-
tives may depend upon the situation and constitatisystem at stake:
After all, Indira Gandhi’s India, marked by the $&me Courts’ quite
successful activism on behalf of its own doctrimetbe constitution’s
supra-constitutional “basic structurels far away from, say, present-day
Norway. But | nevertheless tend to believe thatwéey point of depar-
ture about “supra-constitutional” limits submittedthe guardianship of
the judiciary is open to considerable doubt in stbes with democratic
aspirations.

By contrast, openly underpinning the options aldmnits to con-
stitutional amendment not according to law but tratity, etc. tends to
submit the final appreciation to a much broadenenae: In the field of
religion, morality and the like, it becomes appartrat the lawyer’s

* On this way of reasoning, see further in my “Oltl gprotected? On the ‘supra-
constitutional’ clause of the Constitution of Nogalsrael Law Reviewi4:3 (2012
— forthcoming).

® See for instance Sudhir KrishnaswarBgmocracy and constitutionalism in India: a
study of the basic structure doctriffdew Delhi, 2009: Oxford University Press).
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opinions about extra-legal normative values are mextessarily better
than those of others. In this way, the openly nadirreaoption comes
closer to “giving the constitution” back to the pé=

Xl. THE RIGHT TO RESIST OPPRESSION

What has just been said about the masters of tatnstial
amendment leads further to a fundamental part efctnstitutional tra-
dition dating back to the Enlightenment and th¢hbaf the modern con-
stitutional epoch. It seems to me that current tesbabout so-called
supra-constitutional limits to constitutional amereht rarely take this
part of our traditions into account.

Personally, | find it worthwhile recalling the adtedly more or
less imaginary “pact” on which any constitution lviiigh democratic
pretentions is based: The prince enjoys the rigitl ¢he burden) to gov-
ern insofar as the fundamentals on which the regsmneased are not
violated. If the pact is no longer respected, thepbe recover its right to
decide. If needed, it may recur to resistance, iplyseven by overturn-
ing the regime and establishing the bases for agumstitution.

Sometimes this principle is explicitly spelled autexts of a con-
stitutional nature, famously exemplified by artideof theDéclaration
des droits de 'lhomme et du citoyeh 26 August 1789 declarintia
résistance a I'oppressiondne of the natural and imprescriptible rights
of man. The equally famous article 20 (4) of thetd3Constitution
(Grundgesefrzof the Federal Republic of Germany provides apdm
tant example from the constitutional epoch emerdmg post-World
War |l.

It seems clear, however, that provisions of thisdkare best situ-
ated somewhere between law and morality. In thitiquéar field, the
exact delimitation seem rather unimportant to nhendy plausibly be
argued that even constitutions that do not spélsouilar norms should
be understood in the light of the underlying idggi@bout “our” con-
stitution, not “theirs”. The importance of acknodigng the people, not
the prince, as the final arbiter of constitutionhbices is amply demon-
strated by history.
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The task of constitutional lawyers is not alwaysyeaot the least
when it comes to judges and others bound to ded difficult ques-
tions about the scope and exercise of political groeome about. The
complexity is not eased by the fact that we areamby lawyers; above
all, we are human beings. But as such, we should@&@repared to ac-
cept anything in the name of “law”.
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