SUNUS

CATISMACI ANAYASA DEGISIKLIGININ YARATTIGI
AYRISMA: MONOKRASI VE CUMHURBASKANLIGI
HUKUMET SISTEMIi

20 Temmuz 2016 gecesi, 15 Temmuz kanli darbe girisiminin boz-
dugu anayasal ve kamusal diizeni yeniden kurmak amaciyla olaganiistii
hal ilan edildi. Olaganiistii yonetiminde, siyasal ve idari mercilerin ola-
gan doneme oranla artan yetkileri, buna karsilik hak ve 6zgiirliiklere ko-
laylagsan miidahaleler, anayasal ¢erceve icerisinde kullanilir ve gergek-
lestirilir. Bir yandan; neden, konu ve amag {g¢liisii, kullanilacak yetkile-
rin gercevesini ¢izer. Ote yandan, kamusal islem ve eylemlerin 6l¢iilii ve
denetime agik olmasi, hukuk rejimi olma 6zelligini ortaya koyar.

OHAL ilanim izleyen aylarda Anayasa degisiklik teklifinin Tiirki-
ye’nin giindemine yerlestirilmesi, su ¢ifte sapmaya neden oldu:

-Ilan amaci1 disina cikarilan OHAL istismar edildi.

-OHAL ortam ve kosullarinda Anayasal kamuoyu olugsmadan yapi-
lan degisiklikle Anayasa da istismar edildi.

Mesruluk sorunu ile gélgelenen Anayasa degisikligi, siyasal sistem
ve rejim tartismalar1 ekseninde yiiriitiildli; ama aslinda, “demokratik hu-
kuk devleti” ile bagdasmasi zor bir yiiriitme kurgusunu beraberinde ge-
tirdi. “Cumhurbaskant Devletin basidir. Yiiriitme yetkisi Cumhurbaska-
mina aittir” hikmii (md.104/1), Tiirkiye Cumhuriyeti’ni “demokratik
hukuk devleti” olarak tanimlayan hiikiim (md.2) ile bagdasmamaktadir.

Bu nedenle, kurgulanan anayasal diizenin nitelemesi lizerine, daha
bastan ayrisma dogdu: tek kisi yonetimi (monokrasi) ve Cumhurbaskan-
1g1 hitkiimet sistemi (CBHS).

Niteleme konusundaki ayrisma, 2017 Anayasa degisikliginin
Temmuz 2018’de yiiriirliige girmesi ile derinlesmis ve 15 aylik uygula-
masit ile teyit edilmistir.

- CBHS savunuculari, etkili karar alma ve Tiirkiye’nin bolgesel 61-
cekte ve uluslararasi alanda kars1 karsiya geldigi sorunlari asma kapasi-
tesi lizerine sik¢a vurgu yapmaktadir.

- Monokrasi elestirisinde bulunanlar ise, su 6geleri 6ne ¢ikarmak-
ta: Cumhurbaskanligi ile yiiriitmenin birlestirilmesi, tarafsizlik statiisiinii
gerekli kilan Devleti temsil makami ile giinliik politika ile 6zdeslesen
yiirlitme makaminin ayrismasi sonucu kurulan temsili demokratik rejim
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ve erkler ayriligi kuraminin olusum siireci ile ¢elisen bir diizenlemeyi
yansitmaktadir. Bu baglamda, anayasal denge ve denetim diizenegi ve
hesap verebilir yonetim ilkesi ortadan kalkmuistir.

Uygulamaya gelince; CBHS savunucularinin soylem ve eylemleri,
monokratik yonetimi teyit etmis bulunuyor. Cumhurbagkani yardimcisi
ve bakanlar, sdylemlerinde Anayasa ve hukuk yerine siirekli Cumhur-
bagkani’na yollama yapmaktadir. Uygulamada ise, CB her yerde ve her
konuda hazir ve nazir konumdadir.

Fakat asil sorun, 2017 anayasal kurgusunun demokratik hukuk
devleti ile bagdasirlik sorunu ile, degisiklik savunucular1 ve aktorlerinin
Anayasa’ya uymuyor olmalaridir.

-Cumhurbagkani, parti baskanlig1 yaparak, tarafsizlik ilkesini sii-
rekli ihlal etmektedir.

-CB yardimcis1 ve bakanlar, sdylem ve eylemleriyle aktif siyasal
faaliyetler i¢inde yer almaktadir.

-Cumbhur ittifaki yoluyla TBMM’nin yasama faaliyeti, iki parti li-
derinin giidiimii altina alinmistir.

-Yargilama siireci Oncesi, esnasi ve sonrasit asamalarinda Yirtit-
menin miidahalesi, yargi bagimsizligi ve tarafsizligr ile ilgili Anaya-
sa’nin emredici ve yasaklayici hiikiimlerini ihlal etmektedir.

-Hak ve oOzgiirliiklerin kullanilmasi, idare makamlarinin Anayasa
dis1 ve keyfi miidahaleleriyle ¢ok zorlasmis veya olanaksiz hale gelmistir.

Ozetle, Cumhurbaskanlig1 hiikiimet sistemi adlandirmasi ile 2017
Anayasa degisikligi savunuculari, monokrasi (tek kisi yonetimi) nitele-
mesine karsi ¢iksa da, sdylem ve eylemleri ile bunu teyit etmis bulunu-
yor. TBMM’de 2020 Biitgesi goriismeleri, bunun son somut gostergesi-
dir. Secilmis bir statiisii bulunmadig1 halde, Cumhurbaskani’na vekalet
yoluyla se¢ilmis bir makama ait bulunan yetkiler biitiiniinii kullanmasi,
“Cumbhuriyet” nitelemesi ile bagdagsmamaktadir. Ayn1 kisinin, CB yar-
dimcis1 ve bakanlarin atanmis kisiler olduklar1 halde, TBMM o0niinde
and i¢iyor olmalarini, siyasal faaliyetlerini mesrulastirict neden olarak
kullanmasi, demokratik hukuk devletinin su temel kurali ile bagdasma-
maktadir: kamusal yetki, ancak yiirtirliikteki hukukla acgikca taninmis ise
kullanilabilir; buna karsilik, toplumsal alanda hak ve 6zgiirliikler, agikca
yasaklanmadig siirece kullanilabilir. Sonug olarak, ayrigma, niteleme ile
siirlt olmayip, esasen, yiiriirliikkteki Anayasa’ya saygi sorununa iligskin
bulunmaktadir. Bu nedenle, 6ntimiizdeki donemde demokrasi ve monok-
rasi yanlilar1 arasindaki ayrismanin derinlesmesi muhtemeldir.

Ibrahim O. Kaboglu

21.12.2019



FOREWORD

THE DICHOTOMY CREATED BY CONFLICTUAL
CONSTITUTIONAL CHANGE: "MONOCRACY" AND
"PRESIDENTIALIST(CUMHURBASKANLIGI)
GOVERNMENTAL SYSTEM"

On the night of July 20, 2016, a state of emergency was declared
in order to restore the constitutional and public order which was disrupt-
ed by the July 15 bloody coup attempt.

The state-of-emergency calls for an increase of state power, as
compared to the normal times. Such an increase and ensuing interven-
tion in the rights and freedoms of the people, however, is subject to the
limits set by the constitutional framework. On the one hand, the tripartite
legal framework of "cause", "subject" and "purpose" outlines the con-
tours of the powers to be used. On the other hand, that the state actions
should be proportional and subject to (political and legal) control, entails

a political regime based on law.

One may infer two assertions from the constitutional amendment
proposal promoted in the immediate months following the declaration of
the State of Emergency:

- The tool of "state of emergency" was abused and misused.

- This process also abused the constitution because of the change
made in the state of emergency conditions, thereby smothering the con-
stitutional public opinion.

The constitutional amendment, overshadowed by the question of
legitimacy, was carried out in the axis of political system and regime
discussions; but in fact, it brought with it an executive structure that was
difficult to reconcile with the “democratic state of law”. The provision of
article 104/1 of the amended Constitution stating that "the President is
the head of the State. Executive power is vested in the President”, is in-
compatible with another constitutional provision that defines the Repub-
lic of Turkey as "a democratic state based on law".(art.2 )
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Therefore, a dichotomy arose, right from the beginning, upon the
characterization of the new constitutional order: 1) One-man rule (mo-
nocracy) and; 2) the Presidential government system (CBHS).

The dichotomy in the qualification of the new constitutional re-
gime was deepened with the commencement of the implementation of
the 2017 constitutional amendment in July 2018 and confirmed by its
following 15-month practice.

- Those who advocate the presidential system emphasize the need
for effective decision-making and the capacity to overcome the problems
faced in the international arena.

- Those who criticize the new system as being a "monocracy"
highlight the following elements: The unification of the offices of the
Presidency and the executive contravenes principle of representative
democracy and the separation of powers theory. Indeed, while the Presi-
dency calls for the impartial representative of the State, the executive
involves the day-to-day politics. In this context, the constitutional check-
and-balance mechanism have disappeared, thereby breaching the princi-
ple of executive accountability .

As for the practice; The rhetoric and actions of "President of the
Republic" System advocates have confirmed the monocratic rule. In
their speeches, the Vice President and the Ministers constantly refer to
the President instead of the Constitution and the Law. In practice, the
President of the Republic is ubiquitious and omnipresent.

But the real problem is that the constitutional structure of 2017 is
incompatible with the democratic state of law and that the proponents
and actors of the amendments do not comply with the Constitution.

- The president, in his capacity as a party chairman, is constantly
violating the principle of impartiality.

-Vice presidents and ministers are involved in active political ac-
tivities with their discourses and actions.

-The legislative activity of the Grand National Assembly is domi-
nated by two party leaders through the Republic alliance.

- The intervention of the Executive before, during and after the tri-
al processes violates the mandatory and prohibitive provisions of the
Constitution, concerning the independence and impartiality of the judiciary.
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- The exercise of rights and freedoms has become very difficult or
impossible because of the anti-constitutional and arbitrary interventions
of the administrative authorities.

In sum, the advocates of the 2017 constitutional amendment under
the name of the "president of the republic" government system (although
being opposed to the definition of “monocracy’”) have confirmed the
one-man-rule nature of this new system with their rhetoric and actions.
The 2020 Budget negotiations in the Turkish Grand National Assembly
are the last concrete indicators of this.

It 1s unacceptable for the appointed officials, such as the vice Pres-
ident and the ministers, to be actively engaged in political activities, no
matter how they have taken an oath of office in the Parliament. This is
incompatible with this basic rule of the democratic state of law: public
authority can only be used if it is clearly recognized by applicable law;
in contrast, rights and freedoms in the social sphere can be exercised
unless explicitly prohibited.

As a result, the dichotomy is not limited to the conceptualization,
but is essentially concerned with the question of respect for the current
Constitution. Therefore, it is possible that the conceptual dichotomy be-
tween democracy and monocracy will deepen in the days ahead.

Ibrahim O. Kaboglu
21.12.2019



