SUNUS / EDITORIAL

Anayasa Hukuku Dergisi’nin bu sayis1, biiyiik 6l¢iide insan Hak-
lar1t Avrupa Sozlesmesi ve uygulamasina 0Ozgiilenmis bulunuyor.
IHAS 1n Tiirkiye tarafindan onaylanmasimin 60. yili vesilesiyle diizenle-
nen bilimsel toplantida sunulan bildirilerin biiyiik bir kism1 makaleye
d('jniistiirl'ildl'il. Her biri, uluslararas1 diizeyde ikiser hakem denetiminden
gecirildi ve onaydan gecen makaleler bu sayida yayimlandi.

Bu say1, haliyle, “IHAS ve Tiirkiye” eksenine oturmus bulunuyor.
Bu baglamda Oncelikli olarak son on yilda Tiirkiye’de “demokrasi” an-
layis1 ve bu kavramin nasil yalnizca ¢ogunlukcu (teknik) boyutuyla si-
nirl olarak algilandigi ele alinmistir. Bu yapilirken ayni kavramin etik
boyutu bakimindan Anayasa metninde insan haklarina dair yer verilen
giivence Olciitlerinin ve sinirlama ilkelerinin basta “yiiriitme” gelmek
lizere devlet organlarinca yeterince benimsenmeyip Avrupa Olceginde
bir demokratik standart saglanamadigi hususu vurgulanmistir. Devamin-
daki makalede ise, karsilastirmali hukuk baglaminda Ispanya Anayasa
Mahkemesi oniindeki amparo basvurularinin, Insan Haklari Avrupa
Sozlesmesi’ndeki haklarin etkilerinin Ispanya’da yaygimlasmasi igin ana
kaynak olusturdugu dile getirilmistir. Uciincii makalede ise, Tiirkiye’de
yasallik ve mahkeme kararlarina saygi ilkelerinin insan Haklar1 Avrupa
Mahkemesi kararlarinda nasil yorumlandigi tizerinde durulmus ve bu
cercevede Tiirkiye’nin giindemini biiyiik Olclide mesgul eden Anayasa
Mahkemesinin verdigi Twitter kararina deginilmistir. THAS ve Tiir-
kiye’de idari yargi eksenindeki bir diger calismada ise, Tiirkiye’ye karsi
yapilan bagvurularda IHAM"'in verdigi ihlal kararlarinin istatistiksel de-
gerlendirmesi yapilarak, S6zlesme maddelerine iligkin ihlal ve Avrupa
Konseyi Bakanlar Komitesinin tavsiye kararlarinin ulusal yargi organlari
kararlarinda etkisi incelenmistir. Ardindan bireysel basvuru kurumu ve
Yargitay ile iliskisi ele alinmistir. Bir diger katki ise, Tiirkiye’de Yiiksek
Yargmin Insan Haklart Avrupa S6zlesmesi hukuku ilkelerine yaklagima,
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Insan Haklar1 Avrupa Mahkemesi kararlar1 1s13inda irdelenmistir. ITHAS
ve Tiirkiye iliskisine dair bir diger detayl1 inceleme ise, IHAM igtihatlart
bakimindan Anayasa Mahkemesi’ne bireysel basvurunun etkili bir i¢
hukuk yolu olarak degerlendirilmesi cercevesinde gozlemleri paylas-
maktadir.

Bu sayida, ilk kez Almanca bir makaleye de yer verildi. Konu,
Tiirkiye’de Kobané olaylar1 nedeniyle insan haklar1 pratiginde ortaya
c¢ikan sorunlarla ilgili: Olagan Donemlerde Sokaga Cikma Yasagi Ilan
Edilebilir Mi?

Anayasa haberleri bashigi altinda, Anayasa ve Demokratik Siirec-
lere ¢agr1 baslikli olup, 30 akademisyenin ortak imzasini tasiyan bildiri
metninin Tiirkce ve Ingilizce versiyonu yer almaktadir.

AYHD-8’de, giincel Anayasa hukuku ve insan haklarina iligkin
yerli makaleler yanisira, Misir, Macaristan, Giiney Afrika ve Kolombiya
Anayasalar1 ilizerine, ilgili ililkelerden meslektaslarin kaleme aldiklar
makaleleri okuma firsatimiz da olacak.

Iyi okumalar dilegiyle. 20 Mart 2015

Ibrahim O. Kaboglu
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EDITORIAL

This issue of the Constitutional Law Journal focusses on the
European Convention on Human Rights and its practice. Many of the
papers were presented in the scientific meeting organized for the 60th
anniversary of the ratification on ECHR of Turkey'. Each of these
papers has been audited by two reviewers and are now published in this
issue.

This issue’s central focus is “The ECHR and Turkey”. Primarily in
this context, the understanding of democracy in last ten years and how
the concept is understood from a majoritarian perspective are discussed.
While doing this, it is emphasized that the guarantee and restriction
principles are not complied with by government bodies, particulalry the
executive power, and a democratic standard as a part of Europe is not
adhered to in relation to the ethical element of the concept of democracy.
A second paper notes that the recurso de amparo before the
Constitutional Court has become the main conduct for the extension in
Spain of the effects of the rights contained in the Convention. A third
paper considers the way in which the European Court of Human Rights
interprets the principles of lawfulness and respect for the Court’s
judgements and, in this context, the Twitter judgement of the Turkish
Constitutional Court which occupied the agenda of Turkey is examined.
A statistical analysis of applications against Turkey before the ECtHR is
presented in another study on the ECHR and Turkey, and the judgements
of the Court and effects of recommendations of Committee of Ministers
of the Council of Europe in national legislation and the Conseil d’Etat,
are evaluated. Next, the relationship between the Supreme Court and
constitutional complaint is assessed. The approach of Turkish higher
judicial bodies to the principles of the ECHR is scrutinized in the light of
the ECtHR decisions. Another paper analyzing on the relationship
between the ECHR and Turkey shares observations on the Turkish

' See: EUROPEAN CONVENTION AND TURKEY, The scientific meeting organized
for the 60th anniversary of the ratification on ECHR of Turkey, Marmara University
Faculty of Law, 16th May 2014.
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constitutional complaint as an effective remedy in respect to the ECHR
case law.

This issue includes for the first time an article writed in German.
Its topic is related to the emerging human rights issues in the Kobané
incidents: “A Curfew without State of Emergency?”

Under the constitutional law news, there is a press release in
Turkish and English on “Respect for the Constitution and Democratic
Processes” with 30 academics’ signatures.

There will be papers on domestic constitutional law and human
rights in the next issue of the Constitutional Law Journal. In addition,
there will be a chance to read papers on the Egyptian, Hungarian,
Colombia and South Africa Constitutions.

Have a good read!
brahim O. Kaboglu
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