SUNUS

ANAYASAL GECiS DONEMi: BELIRSiZLiK Mi,
ANAYASASIZLIK MI?

Dergi’nin 6nceki sayisinin sunus yazisi, “Olaganiistii halde Ana-
yvasa degisikligi: anayasal diizenin sonu mu?” bashgini tasimakta idi.
Sunusun son paragrafi, “Anayasal gecis donemi” (IV) bashigini tasiyordu.

16 Nisan 2016 tarihli halkoylamasi sonucu kabul edilen Anayasa
Degisikligine dair 6771 sayili Kanun, anayasal gecis doneminin 6zellik-
lerini belirler. 6771 sayili Kanun, parcali yiiriirliige girdigi icin bir ¢cok
belirsiz durumu da beraberinde getirmis bulunuyor. Ne var ki, Anayasa
ve uygulama arasindaki farklilasma, parcali yiiriirliige giris tarzindan
daha yogun ve yaygin belirsizliklere yol acti. Bugiin yasanan “anayasal
kaos” ile “anayasa dig1 yonetim” arasinda dogrudan iliski var.

OHAL y6netiminin aligkanlik haline getirilmesi ve KHK’leri kul-
lanim sekli, anayasa dis1 yonetimin baghca gostergesi. Bu durum, anaya-
sasizlastirmanin derinlesmesi ve siireklilesmesi olarak da yorumlanabilir.

Anayasa Hukuku Dergisi’nin iki kisimdan olusan bu sayisi, sOyle
bir yeniligi kapsamina aliyor. Birinci kisim, yani ana boliim, hakemli
makakelerden olusuyor. Buna karsilik, “anayasal kazanimlar dosyas1”,
2017 Anayasa degisikligi vesilesiyle yapilan bir ilk degerlendirme nite-
liginde.

Makaleler yelpazesi, ¢ok genis olmasa da, icerik olarak cesitliligi
yansittig1 sdylenebilir. Insanlik Haklar1 Evrensel Bildirgesi, son yillarda
gerceklestirilen yeni ¢alismalarin liriinii. Mali anayasa hukuku da genel-
likle ithmal edildigi i¢in, bu yondeki acilimda kayda deger. Siyasal ikti-
darin dengelenmesi sorunu ise, Tiirkiye’deki anayasacilik sorunsalinin
bagrinda yer almaktadir.

Anayasal kazamimlar dosyasina gelince; ayni adla ANAYASA-
DER’de 21 Ekim 2017 giinti yapilan yuvarlak masa toplantisinin uriinii
olan bu dosya, Tiirkiye’nin yasadig: derin anayasal bunalim ve Anayasa
tarihinin biiyiik donemeci bakimindan pek anlamli. Konu dort agidan ele
alinmis bulunuyor:

-Osmanli-Cumhuriyet donemleri pozitif anayasa hukuku kazanimlari,
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-Tiirkiye’nin uluslararas1 hukuk kazanimlari,

-TBMM’de anayasal uzlasma anlayis1 baglaminda yiiriitiilen ca-
lismalarin iiriinii olan kazanimlar,

-Sivil toplum Orgiitlerince gergeklestirilen anayasa caligmalarinin
ortak paydalari.

Bu dortlii kazanim, Anayasa hukukumuzun ortaklasa sahiplenil-
mesi gereken asgari miisterekleri olarak da goriilebilir.

- Bu vesile ile 10. sayida yer alan iki dildeki makalelerin cevir-
menlerinin adlarim1 gecikmeli olarak da olsa belirtmeyi gorev addediyo-
rum; “Interrogations Autour Des Principes Constitutionnels Intangibles”
(Ceviren: irem Berksoy); “Le Controle Juridictionnel Des Amendements
Constitutionnels Dans La Région Andine” (Serkan Koybast).

Iyi okumalar. ..

Ibrahim O. Kaboglu



FOREWORD

CONSTITUTIONAL TRANSITION PERIOD:
UNCERTAINTY OR CONSTITUTIONLESS?

The foreword of the previous issue carried the title “Constitutional
Change Under the State of Emergency: The End of the Constitutional
Order?” And the last paragraph of the foreword (IV) carried this hea-
ding: “Constitutional Transition Process”

The Law no. 6771 on the Amendment of the Constitution, appro-
ved by the referendum held on 16 April 2017, specifies the characteris-
tics of the constitutional transition period. The Law has introduced many
uncertainties as it has entered into force in a piecemeal fashion.
However, the divergence between the Constitution and practice has led
to more intense and widespread uncertainties compared to the way it has
entered into force. There is a direct relationship between the “constituti-
onal chaos” and the “non-constitutional administration” that is happe-
ning today.

The main indicator of non-constitutional administration is the state
of emergency administration becoming a routine and the use of decree-
laws. This can also be interpreted as the deepening and continuation of
the deconstitutionalization.

This two-part issue of the Journal of Constitutional Law comes
with a novelty. The first and the main part consists of refereed articles.
The “Constitutional Achievements” file, on the other hand, is an initial
assessment of the constitutional amendment of 2017.

It can be said that although the articles are not of a wide range,
they reflect diversity as content. The Universal Declaration of Humanity
Rights is the product of the work carried out in recent years. And the
often-neglected financial constitutional law is also worthy for offering
an insight in this direction. When it comes to the balancing of political
power, it is in the heart of the constitutionalism problematic of Turkey.

As for the file on Constitutional Achievements, product of the na-
mesake round table held on 21 October 2017 at ANAYASA-DER, is
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very meaningful with regard to Turkey’s deep constitutional crisis and
the turning point in its constitutional history. The question is addressed
from four perspectives:

- Positive constitutional law achievements in Ottoman-Republican
periods,

- Turkey's achievements on international law,

- Achievements as product of the works carried out in the Grand
National Assembly of Turkey (GNAT) with the understanding of consti-
tutional consensus,

- Common denominators of constitutional works performed by
NGOs.

These four can also be seen as a common ground for our constitu-
tional law on which everyone should meet.

I therefore take it as a duty to mention, although with delay, trans-
lators of the two articles published in the 10th issue whose names were
missing: “Interrogations autour des Principes Constitutionnels Intan-
gibles” (translated by Irem Berksoy); “Le Contrdle Juridictionnel des
Amendements Constitutionnels dans la Région Andine” (translated by
Serkan Koybasi).

Enjoy the reading...

brahim O. Kaboglu



