SUNUS

I- IKi YASAMA SECiMi: SIYASET BiLiMi VE ANAYASA
HUKUKU

1- 1 Haziran 2015 yasama secimleri

1 Haziran 2015’te yapilan 25. Donem Yasama Secimleri, 2 Kasim
2002’de yapilan 22. Donem Yasama se¢imlerinden bu yana ilk kez tek
partinin ¢cogunluk saglayamadigi bir secim oldu: AKP %40,66 (258 mv);
CHP %25, 13 (132 mv.); MHP %16, 45 (80 mv.); HDP %12,96 (80 mv.).

Bu sonuglar, bir koalisyon hiikiimetini gerekli kiliyordu. Baska bir
deyisle, secim sonrasi Tiirkiyesi, “koalisyon simav1” ile karsi karsiya geldi.

1982 Anayasasi’nin, 45 giinde Hiikiimet kurulamamasi durumunda
secimlerin yenilenebilecegini Ongoren hiikmii, siyasal istikrar1 saglama
amacina yonelik:

“Yeni secilen Tiirkiye Biiyiik Millet Meclisinde Baskanlik Divani
seciminden sonra yine kirkbes giin icinde Bakanlar Kurulunun kurula-
mamast hallerinde de Cumhurbaskan: Tiirkiye Biiyiik Millet Meclisi Baska-
mina damsarak segcimlerin yenilenmesine karar verebilir.” (Md.116/2).

Bu anayasal diizenleme ile yeniden secim olasiligi karsisinda,
TBMM’de temsil edilen partileri, Hiikiimeti kurmaya zorlamak suretiyle
“yonetebilir demokrasi” hedefi arasinda dogrudan baglant1 var.

63. hiikiimeti kurmakla 9 Temmuzda gorevlendirilen AK Parti Ge-
nel Baskant Ahmet Davutoglu ve tarafinca olusturulan heyet, CHP Ge-
nel Bagskani Kiligdaroglu ve tarafinca olusturulan heyetle uzun goriis-
meler yapti. Bir ay1 agskin zaman dilimine yayilan ve toplam siiresi 40
saati asan goriismelerin istiksafi (danisma niteliginde) anlamda yapildigi,
AK Parti heyeti tarafindan aciklandi. CHP de, muhatabinin kendisine bir
koalisyon Hiikiimeti kurma teklifi yapmadigini beyan ederek, goriismele-
rin iki partinin birbirini tanimasi amaci ile sinirli kalmis oldugunu teyit etti.

Sayin Davutoglu, 18 Agustos giinii, Hiikiimeti kurma gorevini
Cumbhurbaskani’na iade etti. Cumhurbaskani ise, Hiikiimeti kurma gore-
vini CHP Genel Bagkani’na vermeyecegini beyan ederek 24 Agustos
giinii Anayasa madde 116’ya gore secimlerin yenilenmesine karar verdi.
Yiiksek Se¢cim Kurulu (YSK), yeni secim tarihi olarak 1 Kasim2015’1
belirledi.



Anayasa madde 114’e gore, Gegici Bakanlar Kurulu yolu agilmis
oldu. “Gecici Bakanlar Kuruluna, (...) siyasi parti gruplarindan, oranla-
rina gore iiye alinir.”

Cumhurbagkan1 Erdogan, Gecici Bakanlar Kurulu’nu olusturma
gorevini de A. Davutoglu’na tevdi etti.

CHP ve MHP, Gegici Bakanlar Kurulu’na iiye vermeyeceklerini
acikladi ve bu iki partinin milletvekilleri, -bir MHP’li hari¢- Bakanlik
tekliflerini kabul etmedi. HDP’den secilen iki iiye, ilerleyen haftalarda
Bakanlar Kurulu’ndan istifa etti. MHP’den atanan ve Bakanligi kabul
eden tek iiye ise, partisinden ihra¢ edildi. Boylece, Gegici Bakanlar Ku-
rulu, “AK Parti kabinesi’ne doniismiis oldu.

2- Siddet ve terorizmin yayginlasmasi

20 Temmuz giinii Surug’ta, Mezopotamya Kiiltiirevi’ne ISID tero-
ristlerince yapilan canli bomba saldiris1 sonucu 33 geng katledildi. Bu-
nun ardindan baglayan giivenlik giiclerine yonelik PKK saldir1 ve katli-
amlarina kars1 Tiirk Silahli Kuvvetleri operasyonlar gerceklestirdi. Boy-
lece, Tiirkiye yeniden “siddet ortami”na siiriiklendi. PKK’nin Giiney-
dogu’yu adeta bir cephanelige doniistiirdiigii ortaya c¢ikti.

10 Ekim giinii, “Emek, Baris ve Demokrasi” konulu gosteri ve yii-
riiylis Oncesi, Ankara Gar1 oniindeki ISID canli bombalar1 bu kez 103
kisinin Oliimiine neden oldu.

3- 1 Kasim 2015 secimleri

Cumhurbaskani, Bagsbakan ve AK Parti kurmaylari, koalisyonun
kaos ile esanlama geldigi ve istikrar icin tek parti cogunluguna ihtiyag
duyuldugu yoniindeki sdylem ve propagandalarina ivme kazandirdi.

Tiirkiye, 1 Kasim secimlerini yogun giivenlik tartismalari orta-
minda yapti. Secimler, bu kez AK Parti’nin zaferiyle sonuclandi. Oyle
ki, hemen biitiin anket sirketleri yanildig1 gibi cogunlugu elde eden Parti
kurmaylar1 da bu denli yiiksek bir oy yiizdesi beklemediklerini itiraf etti.
Buna gore; AK Parti %49, 50 (317 mv.), CHP %25,32 (134 mv.), HDP
%10,76 (59 mv.), MHP %11, 90 (40 mv.).

Sonu¢ olarak; AK Parti, siyasal partileri koalisyon hiikiimeti kur-
maya zorlayan Anayasa madde 116’yi, tam tersi amacinda kullanarak, 1
Kasim sec¢imlerini, 7 Haziran se¢imlerinin 2. turuna doniistiirmeyi “ba-
sard1”. Boylece, “olmas1 gerekeni” goOsteren Anayasa yoluyla, “olan™1
ortaya koyan siyaset bilimi verileri degistirilmis oldu.
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II- PROFESOR YILMAZ ALIEFENDIOGLU iCiN

4 Eyliil 2015 giinii aramizdan ayrilan Aliefendioglu, asker kokenli
bir hukuk¢u ve aydin; ama bundan da 6te, “insancil olma”nin biitiin
ozelliklerini tagiyan bir kisi, 6rnek insandi. Hukuk pratisyeni ve teoris-
yeni olmasi, Anayasa Hukuku ile sinirli degildi; idare ve vergi hukukuna
uzanan genis bir kamu hukuku yelpazesine yayilmakta idi.

Nasil bir hukuk uygulayicist 1di? Bir ornek: 20 y1l once, Anayasa
Mahkemesi Uyeliginden emekli olunca, Marmara Universitesi Hukuk
Fakiiltesi’'nde Anayasa Hukuku dersi vermesi icin davet etmistik. Bir
kokteyl vesilesiyle Biilent Tanor ile karsilaginca, heniliz emekliye ayril-
digim1 6grenen Tanér, kendisine, “Yilmaz Bey, bundan boyle Anayasa
Mahkemesi’nde karsi oylar1 kim yazacak?” demisti.

Gercekten, Aliefendioglu, katilmis oldugu siyasal partilerin kapa-
tilmasina iliskin biitiin kararlarinda muhalif oy vermisti (Ayrintili bilgi
icin bkz. Abdullah Sezer, “Prof. Aliefendioglu’nun Anayasa Mahkemesi
Ictdihadina Katkis1 Uzerine Birkag Goézlem”, Prof. Dr. Yilmaz
Aliefendioglu’na Armagan, Yetkin y., Ankara 2009, s.82-93).

Yilmaz Aliefendioglu, “diisiince 6zgiirliigli ve bagimsizligi” ekse-
ninde bir aydin ve hukukc¢u nasil olunur? Sorusuna kararli ve acik ya-
nitlar verdi; bu alanda gii¢lii bir miras birakarak aramizdan ayrildi.

Kamu hukukc¢ular1 simdi bu miras1 anlamak ve sahiplenmek gorevi
ile karsi1 karsiya...

III- AYHDS

Anayasa Hukuku Dergisi’nin 8. sayis1 da zengin bir icerikle oku-
yucuya ulastyor: zaman bakimindan konular giincel, mekan bakimindan
da, her sayida oldugu gibi Tiirkiye ile sinirli kalmayip, anayasa hukuku-
nun hem ulusal-6tesi hem de uluslararasi konularina uzaniyor. Bu ¢erge-
vede, 8. say1, “Tiirkiye-karsilastirmali anayasa hukuku ve insan haklar
Avrupa hukuku” olmak iizere iiclii eksene dayaniyor.

Daha zengin icerikli 9. Sayida goriismek umuduyla, iyi okumalar.

16 Kasim 2015

Ibrahim O. Kaboglu
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FOREWORD

I- TWO LEGISLATIVE ELECTIONS: POLITICAL SCIENCES
AND CONSTITUTIONAL LAW

1- 1st of June 2015 Election

The 25th parliamentary election held on the Ist of June 2015 was
the only election since the 22nd elections on the 2nd of November 2002
where a political party could not get the majority of the votes. In this
round AKP got 40,66% (258 MPs), CHP 25,13% (132 MPs), MHP
16,45 (80 MPs), HDP 12,96% (80 MPs) of the votes.

These results demonstrated that there is a need for a coalition
government. In other words, after the election Turkey faced a ‘coalition test’.

The clause in the Constitution of 1982 that says an election can be
repeated should a government cannot be established within 45 days is
about ensuring political stability:

‘If in the newly elected the Grand National Assembly of Turkey a
Council of Ministers cannot be established within forty-five days the
Head of the Republic in consultation with the Head of the Parliament
can decide to renew elections (116/2)’.

This constitutional provision pushes the political parties that are
represented in the National Assembly to establish a government.

The leader of AK Party, Ahmet Davutoglu, who was tasked to
establish the 63rd government on the 9th of June, had long discussions
with the leader of CHP Kilicdaroglu. The AK Party stated that the
discussions that took over a month and more than 40 hours were
consultative. On the other hand, CHP stated that AKP did not make any
offer in terms of a coalition government and that discussions were
limited to two parties getting know each other. Davutoglu returned the
task of establishing a government back to the President of the Republic
on the 18th of August. The President of the Republic announced that he
would not assign the leader of CHP with this task and, on the 24th of
August, decided to renew the elections based on the clause 116 of the
Constitution.
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The High Commission for Elections (YSK) set the 1st of
November 2015 as the new election day. With this, the way for the
Temporary Council of Ministers based on the Constitution clause 114
opened: “In the event of a decision to hold new elections under Article 116,
the Council of Ministers shall resign and the President of the Republic shall
appoint a Prime Minister to form a Provisional Council of Minister.

“The Provisional Council of Ministers shall be composed of members
of the political party groups in proportion to their parliamentary
membership...” The President of the Republic, Erdogan, assigned the task of
establishing a temporary ministrial council again to Ahmet Davutoglu.

CHP and MHP stated that they would not send anyone to the
Temporary Council and, except for one member from MHP, none of the
aforementioned party members accepted offers to be a minister. Two
members from HDP resigned from their roles as the members for the
temporary Council of Ministers. The MHP member who accepted the
role was expelled from his party. With this, the temporary Council of
Ministers turned into AK Party cabinet.

2- Increase in violence and terrorism

On the 20th of July, in Suruc, at Mezopotamya Culture House, 33
young people were killed by ISIS suicide bombers. Following this, the
Turkish army started operations against PKK attacks. As a result Turkey
again moved into a ‘violent environment’. It became apparent that PKK
had turned Southeast Turkey into an ammunition dump.

On the 10th of October, during the ‘Labor, Peace and Democracy’
themed walk, in front of the Ankara station, 103 people were killed by
ISIS suicide bombers.

3- 1 November 2015 Elections

The President of the Republic and AK Party members have been
saying that coalition equals chaos and for stability there is a need for one
ruling party.

Turkey held its 1st of November elections under intensive security
debates. The AK Party came out of those elections as the winning party.
Like most public survey companies, AK Party members were not
expecting these results. According to the elections, AK Party got 49,50
% (317 MPs), CHP 25,32 % (134 MPs), HDP 10,76% (59 MPs) and
MHP 11,90% (40 MPs) of the votes.
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In a nutshell the AK Party used the constitutional provision that
forces political parties to agree on a coalition completely contrary to
what it was intended for and used the 1st of November elections as the
2nd round of the 7th of June elections. As a result, the constitutional law
that shows ‘what should happen’ and the political sciences that shows
‘what 1s” have changed positions.

II- FOR PROFESSOR YILMAZ ALIEFENDIOGLU

Aliefendioglu who passed away on the 4th of September in 2015
was a well-respected and intellectual lawyer with a background in the
military. But, in addition to those qualitities, he was a prime example of
a ‘humanist’. His practice and academic work was not limited to
constitutional law, but included also administrative and tax law.

How was he as a practitioner? One example: 20 years ago, when
he retired from his role as a member of the Constitutional Court, we
offered him a position as a lecturer with Marmara University. During a
social event he met with Biilent Tanor and when Professor Tanor learnt
that he had retired he said ‘Mr. Yilmaz who will write dissenting
decisions in the Constitutional Court now?’

Indeed, Aliefendioglu always opposed the dissolution of political
parties (see Abdullah Sezer, ‘The contribution Aliefendioglu made to
constitutional law’, for Professor Dr Yilmaz Aliefendioglu, Yetkin, An-
kara, 2009, pp.82-93).

Yilmaz Aliefendioglu left an important legacy to us in the area of
freedom of expression and as an intellectual, foreward-thinking lawyer.

Practioners and academics in public law are now left to understand
this legacy and take over this important role.

III- FOR ISSUE-8

The Journal of Consitutional Law’s 8th edition is providing its
reader with a rich content again. The topics are current, not limited to the
Turkish context and covering to both national and international issues.
The 8th edition sits on three pillars ‘Turkey and comparative constitutional
law, Human Rights and Europen law’.

Until we meet again with more rich content in the 9th edition.
Happy reading.

16 November 2015.

Ibrahim O. Kaboglu
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